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Department, in Albany, NY. Ms. Coan earned a Bachelor of Arts degree, cum laude, 
from Boston University in 1992, and a Juris Doctor degree, cum laude, from Albany Law 
School in 1995. Prior to joining the Committee on Professional Standards in December 
2013, she was in private practice with a concentration in professional malpractice, 
complex personal injury, product liability and environmental litigation. Ms. Coan is a 
member of the New York State Association of Disciplinary Counsel. In addition, 
throughout her career, she has been a member of several charitable organizations. 
 
MICHAEL G. GAYNOR, ESQ., is Deputy Chief Attorney for the New York State 
Supreme Court, Appellate Division, Third Judicial Department’s Committee on 
Professional Standards. Mr. Gaynor previously practiced law with the firm of Maynard, 
O'Connor, Smith & Catalinotto in Albany, where he focused on medical malpractice 
defense, municipal defense, and litigation. Mr. Gaynor was an Assistant District 
Attorney in the Albany County District Attorney's Office, working in various areas, 
including major offenses, drug and weapon prosecutions, and forfeitures. He has 
lectured on the Code of Professional Responsibility and the New York Code of 
Professional Conduct for the New York State Bar Association, county bar associations, 
and the Practicing Law Institute. Mr. Gaynor received a J.D. from the Thomas Cooley 
Law School in Lansing, MI, and a B.A. from LeMoyne College in Syracuse, NY. He is a 
Member of the New York State Association of Disciplinary Attorneys. 
 
LAURA M. JORDAN, ESQ. ′03, is a partner in the law firm of Powers & Santola, LLP. 
Her practice is limited to the representation of serious and catastrophically injured 
individuals with special emphasis on medical malpractice and delayed diagnosis of 
cancer. Ms. Jordan was individually selected by her peers for inclusion in The Best 
Lawyers in America for her work in the areas of medical malpractice and personal injury 
litigation on behalf of plaintiffs. She is a 2003 cum laude graduate of Albany Law 
School, where she served as Associate Editor of the Journal of Science and 
Technology. Before joining Powers & Santola, LLP in 2004, Ms. Jordan served as 
Appellate Court Attorney with the New York State Supreme Court, Appellate Division, 
Third Department, in Albany, NY. She is a charter member and director of the New York 
State Academy of Trial Lawyers, and a member of the Albany County, New York State 
and New York State Women's bar associations. Ms. Jordan authors the monthly "Tort 
and Civil Procedure" case law review for the Albany County Bar Association newsletter 
and the Third Department Review for the New York State Academy of Trial Lawyers. 



 
ERIC LEANDER, ESQ. ’11, is a corporate and securities law attorney at Wagoner 
Selchick PLLC. He is a member of the firm’s Emerging Venture Law practice group. Mr. 
Leander focuses his practice on business, corporate, employment, real estate and 
securities law. He is well-versed in private placements and offerings, venture capital, 
private equity, financial regulation and compliance, corporate transactions, mergers and 
acquisitions, commercial contracts and commercial real estate.  Mr. Leander also 
serves as the Chief Legal Officer of Unboxed Ideas LLC, a NYC-based company that 
works with start-ups and entrepreneurs. The company primarily focuses on advising  
individuals and companies with respect to go-to-market strategies, strategic marketing, 
growth hacking, business development, operations, financial modeling, cash flow 
management and product development. Mr. Leander previously was in private practice  
in the greater Capital Region handling a variety of matters for clients of all sizes. He also 
worked at the US Securities and Exchange Commission in the Division of Corporation Finance 

for the Office of Small Business Policy, where he drafted small business compliance guides and 

directly assisted in providing entrepreneurs, businesses, and corporate attorneys with information 

on relevant securities law issues. Mr. Leander graduated, summa cum laude, with a  B.A. 
from the State University of New York College at Oneonta in 2007. He graduated, magna 
cum laude, with a J.D. from Albany Law School in 2011, where he served as the 
Associate Editor of Albany Law School’s Journal of Science & Technology. Upon 
graduation, he was inducted into the Justinian Society. Mr. Leander also received a 

Securities & Financial Regulation LL.M from Georgetown University Law Center in 2012. 
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What Does a Practice in Personal Injury Encompass? 

 Automobile Accidents 

 Medical Malpractice/Medical Negligence 

 Premises Liability 

 Products Liability 

 Construction Accidents – Labor Law 

 Mass Torts 

 Municipal Liability 

 

Why Does Every Lawyer Want a Personal Injury Case? 

(and why they might be better off referring it out) 

 Contingency Fees! 

o Retainer Agreements 

 Medical Malpractice Sliding Scale 

 Option of Fee on Gross Award/Settlement 

 Referral Fees  

 Professional Liability Insurance 

 Liability of the Attorney 

 

How to Avoid Malpractice in the First 30 Days 

 Statutes of Limitations 

o Is it 3 years, 2 ½ years, 2 years, 1 year and 90 Days? 

 Conditions Precedent to Filing Suit 

o Municipal Liability: Notice of Claim/Notice of 

Intention to File a Claim 



 90 days after the claim arises 

o Federal Tort Claim Act (form 95) 

 2 years from when claim accrues 

 Putting Insurance on Notice 

o SUM/UM Coverage 

o No-Fault Application 

 

What Makes a Defendant Liable? 

 Negligence 

 Causation 

 Damages worth expense of litigating 

 

Focus on a Medical Malpractice Claim 

 Delayed Diagnosis of Cancer 

 The Up Front Work 

 Expert Review Prior to Filing Suit 

 

Focus on a Municipal Liability Claim 

 The Scary Pitfalls to Avoid 

 How to Analyze the Governments Liability 

o Absolute v Qualified Immunity 

o Discretionary v Ministerial Acts 

 Government Acting in Non-Government role 

 Premises Liability  

o Prior Written Notice – limited to Gen. Mun. Law 50-e 

(4) 
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DISCLAIMER

The information contained in this presentation contains general
information intended for educational purposes only.

This presentation and any associated lecture or materials are not
legal advice or a legal opinion on any specific circumstances or
facts. Before acting on any of the materials presented here, you
are advised to consult an experienced lawyer concerning your
particular factual situation and any specific legal questions you
may have.

Participation in this presentation, and/or use of and access to
presentation materials, does not create an attorney-client
relationship between the presenter and/or the respective law firm
thereof and the participant or user.
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About the Presenter:

Eric M. Leander, Esq.

 LL.M. – Securities Law & Financial Regulation

 Georgetown University Law Center, Washington D.C.

 Juris Doctor – Business Law; Civil Litigation

 Albany Law School, Albany N.Y.

 Experience:

 Attorney:  Private Practice, Albany N.Y.

 U.S. Securities and Exchange Commission, Washington D.C.

 Division of Corporation Finance, Office of Small Business Policy

 Connect on LinkedIn (www.linkedin.com/in/virtus) 
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CHOICE OF ENTITY

 BASIC ENTITY TYPES:

 Sole Proprietorship (“d/b/a”)

 Partnership

 General Partnership

 Limited Partnership

 Limited Liability Partnership

 Corporation

 C-Corporation

 S-Corporation

 Not-for-Profit Corporation

 Limited Liability Company
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Sole Proprietorships
 No separate entity / no shifting of any assets

 Minimal costs to get started

 File D/B/A with (Cert. of Assumed Name) with Dept. of State.

 $25 fee per county

 Few reporting requirements

 Liabilities

 Unlimited personal liability for the owner / proprietor

 Responsible for acts of any agents or servants

 All tax consequences of the business are the sole responsibility of the proprietor 
(however, losses can be used to offset profits). Filed on Form 1040, Schedule C

 Owner / proprietor pays self-employment tax on all income (15.3%)

 Some businesses cannot be a sole proprietorship (e.g. day care centers)
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Partnerships

 General Partnership:

 A business enterprise based upon an agreement/arrangement 

among two or more parties.

 Can be formed by a verbal / handshake agreement

 Can be implied from conduct and public representations

 Partnerships are essentially contractual arrangements:

 Purpose, responsibilities, capital contributions, financial structure, 

profit/loss apportionment, and control should all be contractually 

stipulated.

 Partnerships are taxed to the individual partners.

 Each Partner has unlimited joint and several liability (i.e. you are 

responsible for your partner’s conduct)
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Partnership Agreements
 BASICS:

1) Establish the purpose of the partnership and the responsibilities of 
each partner.

2) Establish capital structure:

- Capital Contributions of each partner

- allocation of profits / losses

- distributions of income 

(*provide minimum distributions to cover tax liabilities)

- valuation of company / partnership interest

3) Establish Management Plan

- Limitations on partner powers

- voting

- withdrawal and dissolution
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Partnership Variations
 Joint Ventures

 A particularized partnership related to a specific transaction and/or 

line of business for mutual profit

(ex. Vodafone + Verizon = Verizon Wireless)

 Limited Partnerships

 Must be filed with the Department of State

 Comprised of a “General Partner” and one or more “Limited Partners”

 Limited (Passive) Partner’s liability is limited to its capital contribution

 Cannot be actively involved in day-to-day operations

 Limited Liability Partnerships (LLPs)

 Typically only used by the professions (e.g. Lawyers, Engineers etc.)

 Limits liability of partners for conduct of their other partners
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Corporations
 A legal entity separate and apart from its owners

 Possesses the attribute of “limited liability” (i.e. stockholders do not 
typically have personal liability for the obligations of the corporation)

 Limited liability can be by-passed through personal guarantees and 
failures to observe “corporate formalities”

 NY Corporations – Top 10 stockholders are liable for unpaid wages

 The Corporation itself is a separate tax paying entity with it’s own 

designated tax rate.  Distributions/dividends are taxed to 

stockholders at capital gains rates.  (Double Taxation)

 Corporate losses cannot be used by stockholders to offset personal 

income.

 Corporations can raise capital by selling stock and/or issuing debt.  

(Be careful to comply with Federal and State securities laws) 
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Corporate Formation

 Filing of Certificate of Incorporation with Dept. of State

 Filing of Form SS-4 w/ IRS (Taxpayer I.D. / Employer I.D. #)

 “Organizational Meeting” – appoint directors / officers, ratify 

certificate filing, adopt bylaws, authorize basic corporate needs 

(i.e. bank accounts, contracts etc.)
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Corporate Governance

 Ongoing record keeping and “corporate formalities” must be 
observed to maintain the protections of the corporate form

 Minutes of Board meetings

 Annual shareholder meetings

 Special meeting minutes

 State Level filings:

 e.g. Biennial statements filed with New York Dept. of State

 e.g. Annual franchise tax paid to Delaware Dept. of State

 Governing documents include:

 Certificate of Incorporation (the prime document)

 Corporate Bylaws

 Shareholder’s Agreement
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S-Corporations

 Standard corporations (i.e. C-Corps.) are taxed pursuant to 

Internal Revenue Code (“IRC) Subchapter-C.

 Taxed at both the entity level and at the shareholder level

 Losses can be trapped in the C-Corp.

 S-Corporations:

 Separate legal entity formed exactly the same way as a C-Corp, 

however, it makes a special election upon formation (w/in 75 days)

 IRS Form 2553 / NYS Form CT-6

 Subject to structural limitations

 Taxed at the shareholder level (i.e. “pass through” entity)
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S-Corporations Cont’d.

 Limitations:

 Maximum of 100 Shareholders

 Shareholders must be natural persons 

(i.e. no entities such as angel / venture capital funds)

 Shareholders cannot be “Non-Resident Aliens” 

(i.e. no non-resident foreign / international investors)

 Certain estates and trusts can be shareholders

 Limited to a single class of stock

 Voting & Non-voting permitted (special language needed)

 Must have same economic rights (distribution and liquidation)

 Distributions must be made in proportion to percentage of ownership
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S-Corporations Cont’d.

 Special Tax Considerations:

 Shareholders can determine a reasonable salary and distribute the 

remainder of profits as a distribution.  (Self-employment taxes on 

salary, capital gains on dividend)(Cannot receive primary income 

from elsewhere)

 [*Significant distinction from LLC’s]

 Risks that dividends paid to shareholders could be reclassified as 

wages (resulting in unpaid liabilities subject to interest and penalties)

 S-Corp must recognize gain when it distributes appreciated property 

to its shareholders.

 Shareholders should enter a shareholder agreement containing 

provisions designed to protect the S-Election
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Limited Liability Companies

 Often described as a hybrid entity combining the best aspects of 
Corporations and Partnerships

 Legal entity separate and apart from its owners (“Members”).  
Liability is limited to Member’s capital contribution.

 Formed by filing Articles of Organization and biennial statements w/ 
NYS Dept. of State, notice of formation published in two local 
newspapers and filed w/ Dept. of State, filing of form SS-4  (Similar 
process with additional documents for a Delaware entity).

 No annual meeting or other corporate formalities required 
(however good record keeping and governance is important).

 May be taxed as a Partnership, C-Corp. or S-Corp.

 Most often structured and taxed similar to a partnership.
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Limited Liability Companies

Cont’d.

 Governance / Operation:

 Much like a partnership, an LLC is a creature of contract.

 The Articles of Organization and Operating Agreement establish the 

internal affairs of the LLC

 Voting Rights: Profit/Loss Allocation: Capital Contributions:  

Transfer Restrictions: Liquidation rights:  Valuation etc.

 LLC’s can be Single or Multi-Member

 LLC’s can be Member or Manager Managed
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Limited Liability Companies:

Taxation and Nuances

 Default taxation rules apply unless otherwise elected:

 Single Member, LLC’s are taxed as “disregarded entities”

 Tax liability flows through to the individual and taxed as ordinary 

income (File Form 1040, Schedule C)

 Can be problematic if bringing in additional members later (causes 

a “realization event” requiring payment of capital gains tax)

 Multi-Member, LLC’s are taxed as partnerships by default.

 Different elections can be made when initially filing (utility and 

pros / cons associated with each).  Tax considerations of any 

and all entities should be discussed with your accountant.
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Limited Liability Companies 

Cont’d:  Pros / Cons

 Pros:

 Avoids double taxation of corporate form

 Tax free distributions of property from multi-member LLC’s

 Appreciated property can generally be distributed to members  tax 
free (however, cash distributions in excess of member’s basis must 
recognize capital gain)

 No eligibility requirements or limitations on who can/cannot be a 
member (unlike the S-Corp.) – “Preferred” distributions / liquidation 
rights are permissible.

 Enhanced ability of members to claim losses

 (Debt is included in Member’s basis – thus refinancing proceeds 
can be distributed tax free).

 Flexibility:  No strict requirement to observe corporate formalities
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Limited Liability Companies 

Cont’d:  Pros / Cons

 Cons:

 Members generally subject to self-employment tax on their share of 

LLC’s entire income.  This can result in a tax liability even where no 

distributions were made.

 Complexity of accounting.

 Difficulties related to equity / incentive compensation
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Licenses

 Specific permits / licenses / licenses / registration / or other 

authorization may be required in order to run a particular type of 
business.

 Permits / Licenses may be required on local, county, state and 

federal levels.  

 Check with municipal / county governments

 For state licensing, NYS Online Permit Assistance and Licensing 

“OPAL” site (www.nys-permits.org)

 See also:  NYS Governor’s Office of Regulatory Reform – Business 

Permit Assistance Unit (www.gorr.state.ny.us) 
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Insurances

 Proper insurance coverage is a key tool in protecting a small 
business and its owners.

 Some insurances are mandatory in NYS and failure to carry them 
can have significant impacts on the business owner.

 Various Types:

 Property and casualty

 General Liability

 Commercial Auto Insurance

 Business Interruption

 Disability (Own Occupation vs. Any Occupation)

 Directors and Officers; Errors and Ommissions

 Umbrella / Excess Coverage
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Mandatory Insurances

 Worker’s Compensation

 Pays 2/3 of an employee’s pay upto $550.00/wk, all medical items, 
unlimited in timeframe for job-related injuries (causal connection)

 Generally, workers cannot sue their employer for on-the-job injury, but an 
uninsured employer can be.

 Multi-entity structures each with employees must each have workers 
comp insurance in its own name.

 Penalties:  $1,000.00 for every 10 days of non-compliance

 Employers of less than 5 people can be charged w/ a Misdemeanor

 Employers of more than 5 people can be charged w/ a FELONY

 Statutory Disability

 Pays 50% of employees’ pay up to $170.00/wk for 26 weeks (standard 
policy) for off-the-job injuries.

 Unemployment Insurance:
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Other Insurances

 General Liability

 Protects businesses in the event of bodily injury or property damage 
on or off premises for which the business might be held liable.

 Intentional harm will never be covered.

 “Occurrence” vs. “Claims-Made”

 Occurrence based means claims made against policy holder at 
any time , so long as the claimed injury took place during the policy 
effective period.  Claims-made is the opposite (i.e. only covers 
claims made while policy is effective).

 Products Liability

 Manufacturers, distributors and retailers are generally subject to strict 
products liability.  Indemnification can be sought up the chain of 
distribution, but carrying insurance is beneficial.
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Other Insurances Cont’d.

 Commercial Property Insurance

 Covers business for losses arising from accidental damage or destruction 
of buildings and personal property it owns or controls.

 Home Based Business Insurance

 Homeowner’s insurance policies generally do not cover home based 
business losses.

 Directors and Officers (D&O)

 Company directors and officers can be sued individually on a wide range 
of matters.  D&O protects personal assets of individuals and (more 
importantly) covers the cost of their defense.  

 Typically covers liability for economic loss to third parties arising from acts 
and omissions by directors and officers in their corporate capacities.

 Generally unreasonable to ask anyone to serve on your board of 
directors without providing D&O coverage.
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Contracts

 What is a contract?

 A contract is a legally binding obligation among one or more parties 

that is supported by consideration.

 Contracts can be verbal and/or written.  Some contracts MUST be in 

writing:

 Statute of Frauds – dictates that the following contracts must be in 

writing:

 Any conveyance of an interest in real property

 Any contract that is not capable of full performance within one 

year

 Contracts for a sale of goods in excess of $500.00

Copyright 2015, 2014, 2013 - Eric M. Leander, Esq.



Contracts: Creation

 To be valid and enforceable, there must be:

1) An valid offer

- Expired / Lapsed?

- Conditional?

- Revoked (can be revoked until accepted)

2) Acceptance

- Effect of counteroffer

3) Consideration (exchange of value)

- A “peppercorn” will suffice
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Contracts:  Typical Small 

Business Agreements

 Commercial Leases

 Operating Agreements / Shareholders Agreements

 Purchase / Sale of Goods 

 Franchise Agreements

 Employment Agreements

 Independent Contractor Agreements

 Consulting Agreements
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Contracts:  Things to pay 

attention to

 Effective Dates; Length / Term

 Defined Terms

 Deliverables and Payment Schedules

 Defaults (Definition, triggering events, notice and cure, effect)

 Liquidated Damages

 Notification provisions

 Representations and Warranties; Indemnification

 Miscellaneous Provisions

 Merger / Integration; Choice of Law/Venue; Jury Trial Waiver; ADR

 Attorney Fees, Injunctive Relief

** Ambiguities in contracts are construed against the drafter unless otherwise agreed**
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Contract Drafting:  Avoiding 

/ Preventing Litigation
 Be specific / Use clear and concise language (except where 

vagueness is intentional for strategic purposes)

 Be clear about payment plans / installment structures, interest 
rates etc.

 Be specific as to defaults and resolution of the same.  Provide for 
late payment penalties and interest.

 Make defaulting party responsible for all legal fees in pursuing a 
claim (painful interest and attorneys’ fees provisions can be 
useful as disincentive for delays / protracted litigation)

 Alternative Dispute Resolution (ADR) provisions:

 Can require certain non-litigious processes be followed
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Protecting Your Business 

With Contracts

 Non-Competition / Non-Solicitation / Non-Disclosure Agreements

 May want to prevent employees/vendors from leaving and directly 
competing within certain geographic radius.

 May want to prevent employees/vendors from soliciting customers 
and/or other employees away from your business

 Non-Disclosure:  Employees may have access to sensitive or confidential 
business information that you want to protect

 Customer lists, vendor lists, price schedules, development plans

 Such agreements are strictly construed and can be unenforceable 
if overly broad.

 Typically 2 yrs in duration / 5 yrs in sale of business context

 Reasonable geographic scope

 Incorporate “Severability” / “Reformation” provisions
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Contracts:

Business Continuity / 

Liquidity
 Succession Planning:  Buy/Sell Agreements

 Addresses the events such as:

 Death / Disability / Termination / Retirement

 Bankruptcy

 Particularly Important in small / closely held companies

 Who will retain economic value of the company?

 Can remaining shareholders purchase?

 Avoidance of interference from successors.

 Establish sufficient resources / mechanisms to redeem interests.

 (e.g. Life Insurance, Installment / Promissory Note payment)
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Competition:  Messing w/ 

Other Peoples Contracts
 Intentional (Tortious) Interference with contract:

 Intentional conduct designed to induce a client/customer/vendor etc., to 
breach an existing contract w/ competitors.

 Competitor can sue for lost profits.

 Intentional misconduct (not likely to be covered by insurance)

 Exceptions:

 Competitor contract is not established for a definitive term; contracting 
parties has right to terminate at any time.

 Protecting a valid business interest.

 Intentional Interference with prospective advantage:

 Similar to the above, except no contract executed yet.

 Inducing a party to NOT enter a contract it otherwise would have.
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Landlord / Tenant Issues

 Chances are, your business will rent space from a commercial 
landlord (or your business may be as a landlord or property 
manager whether commercial or residential)

 Key issues to consider when entering into a lease.

 Rent (amount and when due)

 Nets – Taxes, Maintenance, Insurance, Utilities

 Insurance Requirements (Reciprocal)

 Maintenance and Repairs (who / what / when / how)

 Fit-up:  Expenses, specifics, (who /what / when / how)

 Term and Termination 

 One-sided?  Constructive Eviction Waiver?

 Acceleration / “Hell or High Water”

 Renewal, Subordination / Non-Disturbance

 Retailers -- *** EXCLUSIVES ***  (Permitted Use Definition)
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Labor & Employment
 It is important to define and formalize the relationships of those 

who work for the business and to ensure compliance with the 

legal rules and requirements related to labor and employment.

 Key Items Include:

 Distinguishing between “Employees” and “Independent Contractors”

 Crafting and entering into independent contractor agreements

 Awareness of key issues in federal and state laws

 Consideration of items  such as hiring, compensation, benefits etc.

Copyright 2015, 2014, 2013 - Eric M. Leander, Esq.



Labor & Employment:  

Independent Contractor vs. 

Employee
 Why is it important to distinguish?

 Applicability of Labor Laws / Regs; Mandatory Insurance Requirements

 Employment tax liability (and associated penalties for misclassifying)

 Withholding responsibilities

 Liability for personal injury / property damage 

 Default rules regarding intellectual property

 Independent Contractor:  Common Law Control Test

 Greater skill required = more likely to be independent contractor

 Individual supplies own tools / materials = more likely

 Length of relationship:  shorter = more likely / longer = less likely

 Person who pays for the work can assign additional tasks w/out additional compensation 
/ alteration of terms = more likely

 Employer determines schedule = more likely

 Hourly wage = more likely / Pre-set fee = less likely

 Employer supplies and pays assistants = more likely

 Receipt of company benefits = more likely

 Separate business entity = less likely
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Independent Contractor vs. 

Employee Cont’d.
 Basic Concept:

 Generally, an independent contractor is a self-employed worker 

retained by the company to perform services under a contractual 

relationship separate from the standard employment procedures of 

the company.

 Employer/Employee relationship will depend on the degree of 

supervision, direction and control the employer has over the work, 

and the nature of the work performed.

 Other tests include:

 Fair Labor Standards Act: Economic Realities Test

 IRS Control Test:  20 Factor Test

 New York State, Dept. of Labor Unemployment Insurance Analysis
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Working with Independent 

Contractors
 When engaging Independent Contractors:

 Memorialize terms and conditions in a written agreement.  You should 

not provide a copy of your company’s employee handbook.

 Payments to Independent Contractors should be reported to the IRS 

using Form 1099-MISC (unless individual service provider is employed 

by another company whom you have contracted with)

 Recognize that the default rules concerning intellectual property are 

different for Independent Contractors and Employees:

 If securing / protecting intellectual property rights is core to your 

business, add language to agreements assigning intellectual 

property created under the contract (and any derivatives 

thereof) to the company.
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Independent Contractor 

Agreements
 Key Issues to address in an agreement:

 Description of Services / Statement of Work

 Clear explanation of expectations, specifications, and deliverables

 Location, Materials, Equipment

 Fees, Expenses and Payment terms

 Milestones, Completion; Reimbursements / Procedure

 Confidentiality

 Definition of “Confidential Information”

 Non-Disclosure / Permitted Disclosure

 Return / Destruction of Confidential Information

 Intellectual Property Rights / Assignment

 Assignability / Termination Provisions

 Default Provisions

 Insurance Requirements

 Lock-ups

 Integration / Modification Provisions
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Employees:  Applicable Law 

and Regulations

 New York State has numerous laws and regulations that could 

potentially impact a startup / small business:

 NYS Human Rights Law

 NYS Labor Law

 NYS Mandatory Insurances (U/I, Workers Comp., Statutory D/I)

 NYS Minimum Wage / Break Time requirements

 NYS Safety and Health 

 NYS WARN Act (50+ Employees)

 Negligent Hiring, retention and supervision

 Background Checks

 Respondeat Superior
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Employees:  Applicable Law 

and Regulations Cont’d.

 Likewise, many Federal laws and regulations may 

apply including:

 Fair Labor Standards Act (“FSLA”)

 Occupational Safety and Health Act (“OSH”)

 Equal Employment Opportunity Commission

 Title VII

 Family and Medical Leave Act (“FMLA”)
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Financing Your Business

 Businesses require capital in order to get off the ground 

(particularly during product development phase).

 Service businesses generally require less capital than product 

businesses.

 Businesses should carefully document sources of investment in 

order to protect against disputes regarding ownership and 

investor rights.

 Financing generally falls into two categories:

 Debt Financing

 Equity Financing
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Debt Financing

 Loans

 Secured vs. Unsecured

 Secured loans are made with specific identified assets pledged as collateral for the 
loan

 Unsecured loans are made without being tied tospecific collateral

 Personal vs. Commercial

 Founders are often the “lenders of first resort” (i.e. utilization of personal assets to 
found and grow a business) – savings, personal loans, credit cards, home-equity 
loans etc.

 Ensure proper documentation of such loans, and be prepared to discuss such 
arrangements with subsequent investors.

 Commercial Loans are made by a lender to the business entity itself.  Can be an 
installment loan or a revolving line of credit.

 In the early stages, finding a willing lender is generally more important than 
specific terms of the loan.

 Various tricky terms abound(interest rates, fees, conditions / restrictive 
covenants, reporting, equity conversion, acceleration, (personal guarantees)

 Debt Securities (e.g. Bonds / Promissory Notes / Convertible Debt):

 Companies can issue debt instruments to “investors” (securities laws may apply)
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Equity Financing

 Investors contribute capital in exchange for ownership in the 

business.

 May take several forms:

 Stock / Options / Warrants (numerous variations)

 Investment transactions / sales of equity can be very 

complicated and may result in founders losing control of the 

company.  Likewise, investors can lose their investment.

 Risk vs. Reward

 Equity financing requires compliance with applicable federal / 

state securities law and regulations.
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Early Stage Investment

 Early stage funding generally comes from the 4-F’s

 “Founders” / “Friends” / “Family” / “Fools”

 Typically involves comparatively small amounts of capital

 It is crucial to properly document ANY investment in your company to protect against 
ownership disputes and to provide clarity for subsequent investors.

 Uncertain ownership can be a significant hurdle in subsequent financings.

 Angels, VCs, and Institutional Investors

 Experienced and/or Professional investors seeking to maximize return.

 Angels typically invest their own money and act as business mentors earlier in the 
business development cycle.

 VCs typically invest money contributed to a fund by other serious investors.

 Angels and VC’s generally provide strategic advice and connections; usually also 
retain certain rights to monitor the company and protect their investment:

 Board Membership, Observer Rights, Liquidation Preferences, Veto Powers etc.

 Institutional Investors come into play much later in the process, when a proven / 
backable business requires even greater sums to move to market (extremely complex).
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Securities Law

 Whenever a company raises money from investors, it must consider 
applicability of federal and/or state securities law and regulations.

 Generally speaking, equity (i.e. stock, LLC interests, options, 
warrants) are “securities.”  Promissory notes can also be deemed to 
be securities.

 There are 3 “Types” of Securities:

 Registered / Exempt / Illegal

 All offers and sales of securities must be registered with the 
appropriate authority, unless an exemption applies.  Otherwise the 
securities are illegal (not a good thing).

 Excellent Small Business resources available on SEC Website

 http://www.sec.gov/info/smallbus.shtml

 http://www.sec.gov/info/smallbus/qasbsec.htm
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Securities Law Cont’d.

 Registration typically encompasses disclosure of detailed 
information to a regulator, with the purpose of permitting informed 
investment decision making on the part of investors.

 Description of company properties / business

 Description of the details of the security itself

 Description of company management

 Financial statements

 Registration may be required on the Federal or State Level

 Registration is a cumbersome and expensive process.

 Registered securities are freely transferable by holders, unless 
otherwise restricted by agreement.  Nonetheless they may still be 
completely illiquid (i.e. there is no market for the security).
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Securities Law:  Private 

Companies and Exempt 

Offerings
 Numerous exemptions are available which obviate the need to 

register securities:

 Generally speaking, the exemptions apply to certain types of 
transactions, or essentially where the investor is rich/sophisticated 
enough to assume the risk of investment.

 The most common exemption falls under “private / non-public 
offering” exemption provided by §4(a)(2) of the Securities Act of 
1933, and Regulation D thereunder – Particularly the Rule 506 Safe 
Harbor

 Recent developments under the Jumpstart Our Business Startups 
Act (“JOBS” Act) have fundamentally changed securities law and 
capital formation (e.g. IPO On-ramping / Rule 506(c) / Equity 
Crowdfunding)
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Vesting of Stock / Equity

 Typically, members of a founding team bring different skills or assets 
to the table and receive a portion of the company’s equity.

 Unless specifically agreed to otherwise, founders may take 
ownership of their equity in full, immediately.  This can be 
problematic in certain situations.

 Issuance of equity, free and clear, may not be appropriate where 
success of the business is dependent upon the continuing efforts of 
founders.

 Vesting is a mechanism that can be utilized as a countermeasure.

 Tax considerations must be addressed early on to avoid adverse 
economic consequences (e.g. IRC §83(b) elections – phantom 
income issues with LLCs).  Consult your accountant and attorney 
early in the process when granting equity.
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Liquidity Events / Exits

 At some point, founders and investors may wish to realize their 
profits from the growth of the business.

 Businesses can be sold to a third-party or merged with another 
company.

 Some businesses may also “go-public” (i.e. “IPO”)

 Most businesses are merged or acquired.

 Transactions can take the form of an Asset Deal or a Stock Deal

 In an Asset Deal, the buyer only takes specific assets of the company 
and assumes no liabilities of the target company.

 In a Stock Deal, the buyer acquires all (or a majority) of the equity of 
the target company.  It inherits any previously existing liabilities.
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Liquidity / Exits

 Sales and Mergers are seemingly simple on a conceptual basis, 

but they can become extremely complex very quickly.

 Key issues include:

 Due Diligence / Valuation / Form of Payment / Terms and Conditions

 Tricky provisions – Escrows / Earnouts / Working Capital Adjustments

 TAXES!!! – Careful tax-planning is essential in structuring a transaction
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Resources:  You are not alone

 Books:

 The Entrepreneur’s Guide to Business Law, 4th Ed., Constance E. Bagley & Craig E. 
Dauchy © 2012

 The Lean Startup, Eric Ries © 2011

 Government:

 NYS Dept. of State (www.dos.ny.gov/corps/index.html)

 NYS Empire State Development

 www.esd.ny.gov/smallbusiness.html

 www.nyfirst.ny.gov/ResourceCenter/SmallBizMenu.html

 U.S. Small Business Administration

 www.sba.gov/category/navigation-structure/starting-managing-
business/starting-business

 Local Resources:

 Chambers of Commerce

 Universities

 Me – www.LinkedIn.com/in/virtus
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Introduction 

 

Planning for families who have loved ones with disabilities can be challenging, as 

it involves techniques which target the caregivers, but which must also contemplate the 

impact of such planning on the benefit program eligibility of the individual who has the 

disability. It requires the practitioner to look beyond the immediate needs of the loved 

one with the disability and to anticipate, to the extent possible, the changing benefit 

landscape and service delivery which the individual in the community.  And in many 

cases the individual with the disability will be unable to participate in any meaningful 

way in the decision making process. 

The legal centerpiece of an estate plan involving and individual with a disability  

is in most cases the "Special" or "Supplemental" Needs Trust.2 The law and practice 

involving Supplemental Needs Trusts in planning for individual with disabilities 

continues to develop and mature.  With the enactment of New York Estates Powers and 

                                                 
1 Much of this Article is derived from an article written by Edward V. Wilcenski, Esq. for a New York State 
Bar Association Elder Law Section program in the fall of 2002, updated for similar programs in 2007,  
2013 and now 2015.  
 
2 The terms "Special Needs Trust" and "Supplemental Needs Trust" have come to be used  

interchangeably, although some still use the term Supplemental Needs Trust to refer to the third party 
testamentary trusts originally codified by NY EST. POWERS & TRUSTS LAW § 7-1.12, and Special 
Needs Trust to refer to the "payback" or "self-settled" trusts approved as part of the Omnibus Budget 
Reconciliation Act of 1993 ("OBRA 93").   For the sake of simplicity, this article will continue to refer to 
both as "Supplemental Needs Trusts," and distinguish between the two by using the terms "First Party" 
(referring to the self-settled payback trust) and  "Third Party" (referring to the more traditional estate 
planning type trusts) to distinguish between the two. 
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Trusts Law  [hereinafter EPTL] §7-1.12 which involved trusts funded by parents and 

other family members,  the subsequent expansion of federal Medicaid law to specifically 

allow the use of these trusts to hold the assets of individuals with disabilities,3 and with 

the eventual application of the Medicaid program rules to the Supplemental Security 

Income program as part of the Foster Care Independence Act of 1999 ("FCIA ‘99"),4 the 

law provides many options for individuals with disabilities and their families to plan for 

life beyond life beyond the government benefit safety net.5 

 This is not to say that estate and financial planning for the disabled is necessarily 

becoming any easier. Quite to the contrary, planning for a client with a disability can be 

a complicated endeavor involving many different areas of the law, and attorneys 

regularly find that practice can vary considerably in different regions of the state, across 

government agency lines, and even before different judges who hear similar matters in 

the same court.   

This article is not intended to be a treatise on the history and development of 

Supplemental Needs Trusts and government benefit eligibility, as there are many 

comprehensive and well-written materials already in existence on these topics.6 Rather 

this article is intended to provide an introduction to and commentary about 

Supplemental Needs Trusts. 

 

 

 

 

                                                 
3 Pub. L. 103-66 (1993), referred to as the Omnibus Budget Reconciliation Act of 1993 ("OBRA ‛93"). 

4 Pub. L. 106-169 (1999).  

5 It is important to emphasize that notwithstanding the growing body of law on the subject, the various 

benefit program rules do not always provide for a consistent treatment of such trusts, and the intersection 
of federal welfare law and state trust law can be a difficult one to navigate. See, Landsman, Ronald M., 
When Worlds Collide:  State Trust Law and Federal Welfare Programs (NAELA Journal Volume 10, No. 
1, Spring 2014). 

6 See, for example, Special Needs Trusts Handbook, Begley, Thomas and Cannelos, Angela 
(Wolters/Kluwer Law and Business 2015).  Within New York State, New York Elder Law, Goldfarb, David 
and Rosenberg, Joseph (Matthew Bender & Co., Inc. 2012), includes information on these trusts and their 
use in planning for individuals with disabilities and their families. 
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First Party or Third Party Trust: Which One Is It? 

 

 In New York, all Supplemental Needs Trusts are essentially "discretionary" 

spendthrift trusts, which by design allow a trustee to make distributions of any type for 

the benefit of a beneficiary with a disability.   However, a Supplemental Needs Trust will 

circumscribe this general grant of discretion by instructing the trustee not to exercise it 

in a fashion which would have an adverse impact on a beneficiary's eligibility for publicly 

or privately funded benefits.7 If drafted properly, the principal and accumulated income 

of such trusts (both First Party and Third Party, discussed below) are treated as 

"exempt" by the public agencies providing means tested benefits.   

 While all Supplemental Needs Trusts will meet this general criteria, there are two 

discrete subsets of Supplemental Needs Trusts: "First Party" Supplemental Needs 

Trusts and "Third Party" Supplemental Needs Trusts.  The line of demarcation between 

the two is drawn to identify the source of the property used to fund the trust, and not 

necessarily the name of the settlor or beneficiary of the trust instrument, a fact which in 

many cases can lead to confusion for the practitioner and client alike.   

Specifically, Supplemental Needs Trusts which are designed to hold the property 

of someone other than the person with the disability are most commonly referred to as 

"Third Party" Supplemental Needs Trusts, and will be referenced as such throughout 

this article.8 These are to be contrasted with Supplemental Needs Trusts which are 

designed to hold the property of the person with the disability, which will be referred to 

throughout this article as a "First Party" Supplemental Needs Trusts.9 

                                                 
7 Distributions from a Supplemental Needs Trust will impact benefit eligibility differently depending on the 

program, a consequence recognized by New York’s statute.  NY EST. POWERS & TRUSTS LAW § 7-
1.12(b)(3). 

8 These trusts have also been referred to as "Escher" trusts, named after the New York Court of Appeals 

case of the same name which is considered to be the watershed decision in New York State for these 
trusts.  Matter of Escher, 94 Misc.2d 952, 407 N.Y.S.2d 106 (Surr.Ct. Bx Cty., 1978); aff'd mem. 75 
A.D.2d 531 (1st Dept,, 1980); aff'd 52 N.Y.2d 1006, 438 N.Y.S.2d 293 (1981). 

9 These trusts are also referred to as "self-settled" trusts, “payback” trusts, "OBRA ‛93" trusts, or 

"(d)(4)(A)" trusts (the latter two references being the common name and the relevant subsection of the 
federal legislation that officially authorized their use). 
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Intuitively, this distinction makes sense.  A third party (defined in this context as 

someone other than the beneficiary, as well as someone other than a person who has a 

legal responsibility to support the beneficiary10) can do with his or her property whatever 

he or she may want, including disinheriting the individual with the disability altogether.  

To the extent the third party would like to create a trust which explicitly limits the 

availability of trust funds so that the beneficiary can continue to receive benefits from 

the Medicaid program or otherwise, the third party should have the right to do so.   

By way of contrast, if an individual with a disability already owns assets which 

would otherwise need to be exhausted before government benefits were available, then 

there must be some accommodation in the rules of the benefit program itself before 

those assets can be disregarded in determining ongoing benefit program eligibility.  This 

accommodation is found in the federal Medicaid and Supplemental Security Income 

("SSI") statutes themselves.11 Specifically, both of these benefit programs, which 

otherwise penalize an applicant for divesting himself of assets that could be used for 

support (SSI) or medical care and services (Medicaid), have provided an exception to 

these transfer penalty rules for transfers of assets to a First Party Supplemental Needs 

Trust.12 If the trust is properly drafted, the transfer of property to the trust will not disrupt 

benefit program eligibility, and the principal and accumulated income of trust itself will 

                                                 
10 Note that both the spouse of a Supplemental Needs Trust beneficiary and the parent of a minor 

disabled beneficiary are specifically precluded from using his or her resources to fund a third-party 
Supplemental Needs Trust and claim the statutory protection afforded by NY EST. POWERS & TRUSTS 
LAW § 7-1.12. See  NY EST. POWERS & TRUSTS LAW § 7-1.12(c)(1).  The existence of the parent’s 
and spouse’s support obligation would dictate that the trust include a lien in favor of the state, ie., a First-
Party Supplemental Needs Trust, if spousal assets or assets of the parents of a disabled minor are to 
used to fund the trust.  See also, Elder Law and Guardianship in New York, supra, note 6, p. 133.  
Whether the legally responsible relative can do so if the trust beneficiary is participating in a Medicaid 
Waiver program – which disregards the income and resources of legally responsible relatives - remains 
an open question. 

11 42 U.S.C. §§ 1396p(d)(4)(A), 1382b(e)(5).  Other program rules (Section 8, Food Stamps, etc.) treat 

property held in First Party Supplemental Needs Trusts in different ways.  For trust beneficiaries 
participating in more than one program, attention should be given to each specific program’s criteria. 

12 In fact, in 96 ADM-8, OBRA ‛93 Provisions on Transfers and Trusts, New York State Department of 

Social Services Transmittal (March 29, 1996), First Party Supplemental Needs Trusts are referred to as 
"exception" trusts, reflecting the fact that contributions to such trusts do not generate a period of 
ineligibility for institutional level Medicaid services.  It is important to note that not all Mediciad programs 
impose transfer of asset penalties. 
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be exempt.   Thus, an effective way to conceptualize the "First Party" Supplemental 

Needs Trust is by understanding the instrument to be a receptacle for penalty-free 

transfers by in individual with a disability. 

 

First Party Supplemental Needs Trusts  

 

 First Party Supplemental Needs Trusts are essentially creatures of the federal 

Medicaid statute, and are premised on a provision of the federal statute which states 

that transfers of assets to a properly drafted Supplemental Needs Trust will not 

generate a period of eligibility for certain Medicaid program benefits.  These trusts will 

incorporate language provided by our state Supplemental Needs Trust statute, N.Y. 

EPTL § 7-1.12 when defining how funds are to be held and administered.  The balance 

of the document (e.g., trustee appointment provisions, trustee powers, and residuary 

dispositions) is drafted by the practitioner based on the particular client’s needs and 

local practice.  

 As a preliminary matter, the drafting attorney will need to ensure compliance with  

the criteria found in the federal statute. Specifically, 42 U.S.C. §1396p(d)(4)(A) provides 

that: 

 
   "[there shall be no transfer penalty for transfers to] a trust 

containing the assets of an individual under the age of 65 
who is disabled (as defined in section 1614(a)(3) [42 
U.S.C.S. §1382c(a)(3)]) and which is established for the 
benefit of such individual by a parent, grandparent, legal 
guardian of the individual, or a court if the state will receive 
all amounts remaining in the trust upon the death of such 
individual up to an amount equal to the total medical 
assistance paid on behalf of the individual under a State plan 
under this title [42 U.S.C.S. §1396 et. seq.]." 

      

 The federal Medicaid statute thus sets out four explicit criteria for these trusts: 

 

* The assets being used to fund the trust must come from an individual who is 

under the age of 65 at the time the assets are transferred to the trust; 

* The individual must be disabled as that term is defined in the Social Security law; 
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* The trust must be "established" (ie. created by) a parent (of the beneficiary), 

grandparent (of the beneficiary), legal guardian (of the beneficiary), or court (ie. 

pursuant to a court order); 

* There must be a "payback" provision in the trust which provides that upon the 

beneficiary's death, the State Medicaid program is repaid for any medical 

assistance provided during the course of the beneficiary's lifetime. 

     

 The age requirement needs little explanation, other than to point out that the age 

of the beneficiary is measured as of the date the assets are transferred to the trust.  As 

long as the funds are transferred to the trust prior to age 65, they will remain exempt 

even after the beneficiary reaches that age.  

The second requirement, that the individual be "disabled," is generally satisfied 

by providing proof of SSI or Social Security Disability Income ("SSDI") eligibility. For 

first-time applicants for benefits, this standard may cause a delay in the application 

process, or a denial altogether if the individual's disability is called into question by the 

local social services agency, which uses the same standard as the Social Security 

Administration in determining disability.  Disputes such as this often arise for individuals 

with psychiatric disabilities who are controlling their illness through medication, and for 

high-functioning developmentally disabled individuals who may be able to secure some 

employment, but who still need significant supervision and assistance in the 

management of their daily affairs.13 

The third requirement can prove to be troublesome in cases where there is no 

independent need for a guardian or court involvement, but where the individual with the 

disability lacks a parent or grandparent to "establish" the trust on his behalf.  In such a 

case, the practitioner will need to obtain an independent court order for the sole purpose 

of establishing the trust, notwithstanding the fact that the beneficiary may be competent 

and able to establish the trust without assistance.  Such an order can be obtained 

                                                 
13 For individuals who need Medicaid funded services but are still able to work, the Medicaid Buy-In 
program would allow for a disability determination based solely on the existence of a listed impairment for 
Social Security purposes, while disregarding income under certain generous income thresholds. The 
program also provides for an increased resources exemption. See Interim Implementation of the Medicaid 
Buy-In Program for Working People with Disabilities 03 OMM/ADM-4, New York State Department of 
Health Administrative Directive (June 9, 2003).  
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through a proceeding under Article 81 of New York's Mental Hygiene Law,14 or through 

a miscellaneous proceeding in Surrogate's Court under SCPA §§ 2101 and 202.15 

 The fourth requirement, the "payback" to the state, is also a relatively easy 

requirement to meet.  Language as simple as the following will be sufficient: 

 

"The New York State Department of Health, or other 
appropriate entity, shall be reimbursed for the total amount 
of medical assistance provided to the beneficiary during 
his/her lifetime, as consistent with federal and state law.   
Prior to making any such payment, the trustee shall request 
from the state agency or other entity requesting 
reimbursement a Claim Detail Report or other detailed 
record of expenditures which substantiates the 
reimbursement claim."   

 

In addition to meeting the specific requirements of the federal statute, New York State 

Social Services Regulations contain certain additional requirements for First Party 

Supplemental Needs Trusts, although these do not necessarily need to be drafted into 

the trust instrument.  Instead, they are affirmative obligations of the trustee which 

govern issues such as reporting the creation and funding of the trust, bonding, etc.16 

Nonetheless, on occasion a social services agency will ask that one or more of these 

regulatory provisions be included in the text of the trust instrument.   

 

 

                                                 
14 This is commonly brought as “single transaction” petition, which is specifically recognized under section 
81.16 of New York’s Mental Hygiene Law. 
 
15 Emanuelli, Hon. Albert J., Special Needs Trusts: The Role of the Surrogate’s Court, Westchester Bar 

Journal, Vol. 25, Nos. 3, 4 (Summer/Fall 1998), p. 147.  The use of the Surrogate's Court proceeding is, 
in the author's experience, more common in the upstate counties, whereas downstate practitioners have 
used actions in Supreme Court for the same purpose.  Single transaction guardianship petitions under 
Article 81 of the Mental Hygiene Law continue to be a viable alternative statewide, but because in all 
events a Court Evaluator is appointed, even if the beneficiary is fully competent and residing in the 
community, the proceeding tends to be a more expensive means of obtaining this court order.  Of 
additional note is an federal appellate level court’s interpretation of the “establishment” requirement for 
individuals participating in the SSI program, wherein the court held that in order to “establish” a trust as 
that term is used in the Supplemental Security Income program rules, a parent must place some of the 
parent’s own property into the trust (thus “seeding” the trust with a “res”) before the assets of the person 
with the disability can be transferred to the trustee. See Draper v. Colvin, Decision No. 13-2757, United 
States Court of Appeals (8th Circuit), March 3, 2015. 

16 18 N.Y.C.R.R. §360-4.5(b)(5)(iii)(a) through (e). 
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 Finally, in cases where the First Party Supplemental Needs Trust is being drafted 

in connection with a court proceeding, a judge may have her own specific requirements 

governing the trustee's accounting obligations, designation of remainder beneficiaries, 

etc. And because in most court proceedings the local social services agency will be put 

on notice and have a right to appear, there may be other, negotiated provisions that will 

need to be added to the trust instrument in order to have it approved.  

 

Third Party Supplemental Needs Trusts 

 

 Third Party Supplemental Needs Trusts are in many ways the cornerstone of an 

estate plan which is focused on providing fiduciary management and preserving 

government benefit eligibility for a family member with a disability.  They represent a 

statutory variation on other trusts which are commonly drafted as part of a parent’s 

estate plan, such as trusts created for minor children or others needing fiduciary 

management and oversight. 

 Much like First Party Supplemental Needs Trusts, these trusts are drafted as 

“discretionary” trusts and by and large should be consistent with the guidelines set forth 

in NY EPTL §7-1.12, discussed in more detail below.  Note, however, that while the 

dispositive language of a Third Party Supplemental Needs Trust which is drafted in 

conformance with NY EPTL § 7-1.12 will be similar to language found in a Third Party 

Supplemental Needs Trust, the requirements of 42 USC §1396p(d)(4)(A) are not 

applicable to “Third Party” Supplemental Needs Trusts.  In other words, when drafting 

Third Party Supplemental Needs Trusts designed to receive assets from parents or 

other family members, practitioners need not be concerned with the four requirements 

outlined above for First Party Supplemental Needs Trusts.    

 

Using EPTL 7-1.12 as a Foundation for First and Third Party Trusts 

 

 Because most means-tested benefit programs premise eligibility on the 

"availability" of assets held in trust, the primary obligation of the drafting attorney is to 

ensure that the terms of the trust do not have the effect of rendering the trust corpus 

"available" within the context of the particular benefit program in which the beneficiary is 
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participating.  With the drafting guidance found in NY EPTL §7-1.12, this task has been 

made considerably easier.  That said, the statute provides some alternative drafting 

options that need to be considered when structuring the portion of the trust instrument 

which governs the extent of a trustee’s discretion to make distributions.   

 As a general rule a Supplemental Needs Trust is a discretionary trust drafted in a 

fashion that restricts the trustee's discretion only in the case where a distribution may 

impact the beneficiary's government or private benefit eligibility.17 This restriction would 

otherwise preclude the trustee from making a distribution that might impact eligibility, 

even if the impact is minimal and the benefit to the beneficiary is significant.  Consider, 

for example, a trustee whose beneficiary is receiving SSI payments (which are designed 

to pay for food and shelter, and which would be reduced when payments for any one of 

these items are made on the beneficiary's behalf by any third party, including a trust).  If 

the trustee is inclined to subsidize the beneficiary's rent in order to allow him to move to 

a better apartment, and even though there may be a limited impact on the SSI 

payment,18 the terms of the trust would preclude it. 

 There is an option.  The statute allows the drafting attorney to decide whether the 

trustee should nonetheless be provided with authority to make food and shelter 

distributions if the trustee believes such a distribution, and the impact on the 

beneficiary's benefits, to be in the beneficiary's best interest.19 In other words, while the 

trustee of a Supplemental Needs Trust is generally directed to ensure that the trust is 

managed in a way that the beneficiary's benefits will continue without disruption, the 

drafting attorney can decide to provide the trustee the flexibility to make distributions 

that would nonetheless impact government benefits.   As long as the trustee accepts 

that there may be an adverse impact on benefit eligibility, and there is some benefit to 

the beneficiary notwithstanding the loss of benefits, the trustee may do so. 

                                                 
17 NY EST. POWERS & TRUSTS LAW §7-1.12(e)(1). 
 
18 The consequence of such a payment would in most cases mean a maximum reduction in SSI benefits 

of one third of the federal SSI benefit rate plus $20, an amount currently just over $280 in 2015.  20 
C.F.R. §416.1130(c).  If the beneficiary is receiving well in excess of that amount in monthly SSI income, 
this relatively modest decrease in monthly income may be a sacrifice the beneficiary is more than willing 
to make. 

19 NY EST. POWERS & TRUSTS LAW §7-1.12(e)(2). 
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 It is significant to note that this language is optional and not mandatory.  This 

suggests, in the authors’ opinion, that the drafters of the legislation were not certain how 

these trusts would be treated by programs that were not solely based on New York law, 

such as SSI.  Along these lines, the statute provides yet another optional clause, an "opt 

out" provision (for lack of a better term) which states, in effect, that if the trustee is given 

the broader discretion to make distributions which impact eligibility, and if an agency 

administering a particular benefit program later decides that this discretion somehow 

renders the trust corpus "available" in determining ongoing eligibility, then the trustee's 

discretion to make such distributions will cease.  The statute thus allows the drafting 

attorney to "hedge" on this issue until such time as full discretion becomes an issue 

before an agency providing benefits to the beneficiary.  

 As a practical matter, and based on the authors’ experience with numerous 

government benefit programs, the optional language allowing the trustee full discretion 

to make a distribution even if it adversely impacts benefits has never been found to 

render trust income and principal available here in New York, as long as the discretion 

rests with the trustee and in no event can be compelled by the beneficiary.  Thus, New 

York attorneys drafting these trusts for New York beneficiaries should be encouraged to 

leave this flexibility in the trust document, as there may come a time when the 

beneficiary no longer participates in a government entitlement program, and the trust 

would be better used as a simple discretionary trust, available to pay for whatever the 

beneficiary needs.   

 Note finally that caution must be exercised if there is a possibility that the 

beneficiary will move across state lines, as different states view discretionary trusts 

differently in the context of the welfare programs that the state administers, especially 

when the trust provides the trustee with discretion to make support-type distributions 

(eg. food, clothing, shelter, etc.). 

 

 Court Involvement 

 

 One common misconception about Supplemental Needs Trusts is that they must 

be settled under the order of a court.  Quite to the contrary, most Supplemental Needs 
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Trusts are drafted as a private agreement between a settlor and trustee, and are never 

subject to court review or pre-approval of any state agency.   

 Thus, in the Third Party Supplemental Needs Trust context, practitioners are free 

to draft the trust as they would with any estate planning client, using the trust in a 

fashion that may accomplish other, ancillary goals for the third party, including probate 

avoidance and tax planning.  As long as the language in NY EPTL § 7-1.12 is followed 

for the portion of the trust describing the trustee’s discretion in making distributions for 

the disabled beneficiary,20 it will be presumed that the creator did not intend for trust 

assets to supplant government benefits, and the trust will be treated as a Supplemental 

Needs Trust under New York law.   

 In the First Party Supplemental Needs Trust context, other outside factors may 

necessitate court involvement (eg. the trust is being created through a guardianship 

proceeding, or one of the statutory class of individuals required under the federal 

Medicaid statute is not available (discussed in more detail above, etc.), but there is no 

requirement that a First Party Supplemental Needs Trust be created under court order. 

 

The Nature of the Disability 

 

 It is important that the drafting attorney have some sense of the broad range of 

disabilities21 that can make a Supplemental Needs Trust a useful planning tool.  Many 

practitioners believe, incorrectly, that a client needs to be cognitively disabled and 

unable make critical life decisions or otherwise function independently in the community 

before a Supplemental Needs Trust should be considered as a planning option.  While 

                                                 
20 New York continues to have a "common law" Supplemental Needs Trust premised upon the Court of 
Appeals' decision in the Escher case.  Thus, a trust that was drafted prior to the enactment of NY EST. 
POWERS & TRUSTS LAW § 7-1.12, or drafted by someone without knowledge of NY EST. POWERS & 
TRUSTS LAW § 7-1.12, will not necessarily jeopardize the beneficiary's ongoing eligibility for benefits.  In 
such a case, the availability of the assets held within the trust will be analyzed in accordance with the 
case law following Escher, and the trust will simply lose the "guaranteed" protection that is currently 
available under the statute.  NY EST. POWERS & TRUSTS LAW §7-1.12(f).   
 
21 The definition describing the eligible class of disabled beneficiaries for whom a Supplemental Needs 
Trust may be useful is actually quite broad, and includes developmental disabilities, mental illness, and 
anyone with any "physical or mental impairment...  whose disability is expected to, or does, give rise to a 
long term need for specialized health, mental health, developmental disabilities, social or other related 
services... and who may need to rely on government benefits or assistance."  NY EST. POWERS & 
TRUSTS LAW § 7-1.12 (a) (1) - (4). 
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there are certainly many beneficiaries who fit this category, there are many, many more 

individuals who are "disabled" within the legal definition of that term, but not necessarily 

"incompetent."  A 45 year old man with a spinal cord injury, confined to a wheelchair 

and requiring extensive home health and personal care assistance, may be fully 

competent and capable of managing his own affairs.  The same might be said for a 

young woman with muscular dystrophy, or with a psychiatric disability.   All of these 

individuals may need services funded through the Medicaid program or otherwise, but 

nothing would preclude them from being actively involved in the decisions concerning 

the drafting and implementation of a Supplemental Needs Trust and future care plan. 

In addition, the nature of the disability will often dictate the government benefit 

program or programs that will support the beneficiary, either in an institutional setting or 

in the community.  This in turn will provide the drafting attorney with an idea about how 

trust assets can be used, which can be communicated to the trustees in the terms of the 

trust instrument itself, or through a separately prepared memorandum that would be 

delivered to the trustee and kept as part of the trust records and used when considering 

certain trust distributions.   

For example, a beneficiary with a severe developmental disability residing in a 

group home may have a much more predictable set of needs than an adult suffering 

from severe depression who is residing in federally subsidized housing and receiving 

outpatient mental health services.  In the case of the former, the beneficiary will most 

likely be receiving SSI benefits, and distributions for food or shelter may impact SSI 

coverage.22 In the case of the beneficiary with mental illness, and presuming that the 

individual is receiving basic community Medicaid without SSI, the trustee may be free to 

use trust funds to support any reasonable housing arrangement, and provide other 

necessities that will enhance the ability of the beneficiary to reside safely in the 

community. 23 Finally, and perhaps most importantly from the beneficiary's perspective, 

the functional level of the beneficiary will also determine the extent to which the 

                                                 
22 20 C.F.R. §4165.1130(b). 

23 In New York, distributions for food and shelter will not have an adverse impact on Medicaid eligibility so 
long as the distribution is not in compensation for services provided by the beneficiary (i.e. remuneration). 
See 18 NYCRR 360-4.3(e)(1);  89 ADM-21, Treatment of In Kind Income in the Medical Assistance 
Program, New York State Department of Social Services Transmittal (June 14, 1984). 
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beneficiary may be able to participate in decisions involving trust expenditures and 

management, albeit in an "advisory capacity" only.24 

 

Making the Plan Complete: The Life Care Plan or Letter of Intent 

 

 As a general rule, attorneys and clients alike appreciate the need to address the 

legal and financial issues involved when a family member has a disability and relies on 

government benefits.  And in most cases the clients will proceed as far as having the 

attorney prepare a Supplemental Needs Trust and other traditional estate planning 

documents (such as a Will or Revocable Living Trust). Most clients will ensure that there 

is an agent or guardian appointed to make legal decisions when necessary, and many 

will have purchased life insurance or otherwise taken steps to ensure that there will be 

assets left to support the family member when the primary caregivers are gone.  

 But after the documents are drafted and executed, after the parents and 

caregivers themselves become disabled or deceased, and after the assets have been 

protected within the Supplemental Needs Trust, those family members and advocates 

who remain behind to administer the trust and implement the future care plan are left 

asking perhaps the most crucial question of all:  “Now what?”   How should funds that 

the family has worked so hard to protect be used by the trustee to truly enhance the life 

of the person with the disability?  To whom should the trustee look for advice and 

suggestions if the person with the disability cannot speak on his or her own behalf?  

Encouraging the family to prepare a "Life Care Plan" or "Letter of Intent" will help 

provide answers to these questions. 

 The Life Care Plan or Letter of Intent is a document designed to ensure, to the 

extent possible, that as much personal, financial, and other pertinent information 

concerning the person with the disability is stored in a single place and accessible for 

future reference.  Many advocates use workbooks designed specifically for this 

                                                 
24 Providing the beneficiary with more than an advisory role might cause the beneficiary's right of 

participation to rise to the level of a general power of appointment, triggering the availability of the 
underlying trust assets in determining ongoing eligibility for program benefits. Social Security 
Administration Program Operations Manual System ("POMS") § SI 01110.100(B). 
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purpose.25 The workbooks will usually request background medical information, 

financial information, family history, community contacts, and recreational preferences 

of the person with the disability.  The workbooks may also request that the parents and 

caregivers provide similar information about their own finances and family supports.  

This information can prove to be especially crucial for those who must step in and assist 

when the caregiver is seriously injured or dies unexpectedly. 

 It is difficult to overemphasize the importance of this step in the process.  

Consider asking the client with a severely disabled child the following questions: "If you 

were to get up and leave town today, right this minute, completely unexpectedly and 

without advance notice to anyone, including your disabled son or daughter, who would 

step in to handle your affairs?  Does this person know where all of your pertinent 

financial information is stored?  Have you provided her with the legal authority to access 

your funds and act on your behalf?  Who breaks the news to the person with the 

disability?  Who will step in to do what you have been doing all these years?  Who stays 

in contact with the service coordinator or social worker?  Who double checks to be sure 

that medication is being taken as prescribed?  Who will make the emergency calls when 

no one has heard from your son or daughter in days, and who will they call?  And if you 

have someone in mind, have you provided this person with the information he or she 

needs to carry out your wishes?  Does this person know what you know about your son 

or daughter's needs, preferences and dislikes?"   

 To those people who will step in and assist a family member with a disability 

when the parents are gone, a well written Letter of Intent will be worth its weight in gold. 

And as uncomfortable as it is for many parents to face the topic, completing this part of 

the planning process often provides the greatest amount of satisfaction and relief.  

Certainly the legal and financial components are equally as important, but in most 

circumstances, competent counsel will be able to preserve a portion of the family’s 

funds for the person with the disability, even if no planning whatsoever has been 

completed prior to the disability or death of the caregiver.  This "crisis intervention 

                                                 
25 A simple internet search using the terms “disability” and “letter of intent” will generate hundreds of 
sample forms that families can use for this purpose. 
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planning" is always more expensive, time consuming, and will be conducted before a 

court as a matter of public record, but it can be done.   

 Once the parents or primary caregivers are gone, however, the ability to prepare 

a comprehensive and detailed Life Care Plan becomes quite limited.  There may be a 

case record or Service Plan to use as a reference, a dedicated service coordinator who 

might have some additional personal information, or some other family member or 

friend who could assist in compiling pertinent information, but none of these "fallback" 

references will ever replace a document which is prepared by a parent or caregiver who 

has taken care of the person with the disability all of his or her life. 

 

 




















