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7:30am – 8:00am   Registration/Coffee- DAMC 
 
8:00am – 9:50am   Local Court Practice 
    Hon. Peter G. Crummey ’81 
     Senior Colonie Town Justice and Court Administrator 
    (2.0 hours of Practice Management) 
 
9:00am – 10:50am Everything Pre-Suit: Considerations for Effectively 

Choosing, Preparing and Commencing a Personal Injury 
Claim 

 (1.0 hour of Skills) 
  
11:00am – 11:50am Conducting an Effective Deposition in a Motor Vehicle 

Accident Claim: Guidelines and Recommendations 
    Robert A. Rausch, Esq. ’94 
    Maynard O'Connor, Smith & Catalinotto, LLP   
    (1.0 hour of Skills) 
 
12:00pm – 12:45pm Lunch sponsored by the Albany County Bar Association 

Young Lawyers Section 
DeMatteo Gym 

 
12:30pm – 1:00pm  Afternoon Registration 
 
1:00pm – 2:50pm  Professional Corporations Primer    
    Douglas Lentivech, Esq. 
    Deputy Commission of Education 
    NYS Education Department, Office of the Professions 
    (2.0 hours of Professional Practice) 
 
3:00pm – 3:50pm  Client Ethics 
    Emily Ekland, Esq. ’12 
    Associate Director 
    Albany Law School, Government Law Center 
    (1.0 hour Ethics credit) 
 
3:50pm – 4:50pm  Witness Interview and Expert Witness Selection 
    John G. Queenan, Esq. ’96 
    Iseman, Cunningham, Riester & Hyde, LLP 
    (1.0 hour of Skills) 
 



5:30pm - 7:30pm  Capital Region Alumni Happy Hour 
    City Beer Hall, Howard Street, Albany 
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SPEAKER BIOGRAPHIES 

HON. PETER G. CRUMMEY ’81 is Senior Colonie Town Justice and Court 

Administrator.  Judge Crummey has served as Colonie Town Justice since January 1, 

2000. The Judge presides in one of the busiest courts in the State of New York which 

handles more than 24,000 cases annually and has jurisdiction over a broad range of 

matters, including criminal cases, vehicle and traffic cases, and civil proceedings. Prior 

to  being elected Colonie Town Justice, Judge Crummey served our community in a 

variety of capacities including as an Albany County Legislator and Minority Leader; a 

Prosecutor in the Colonie and Menands Traffic Courts; an attorney for the Town of 

Colonie; and, for thirteen years, as the attorney for the Colonie Zoning Board of 

Appeals. The Judge also maintains a practice of law in Albany and has been active in a 

variety of community affairs. He is the Immediate Past President of the Albany County 

Bar Association. He currently serves on the New York State Bar Association’s Special 

Committee on Youth Courts and on the State Bar’s House of Delegates. He routinely 

gives presentations in our local schools and to community groups concerning the court 

system. In January 2013, Judge Crummey was presented the Distinguished Service 

Award from the New York State Bar Association’s Law, Youth and Citizenship 

Committee. In May 2013, he received the Partner in Education Award from the Capital 

Region Social Studies Council at the New York State United Teachers Headquarters in 

Latham, NY. Since 2007, Judge Crummey has hosted Benchmark, a cable television 

show for the Colonie Town Library, where he interviews a wide variety of jurists and 

attorneys involved in our justice system. Judge Crummey is a graduate of Boston 

College and Albany Law School. He currently serves on the Executive Committee of the 

National Alumni Association at Albany Law School. 

EMILY EKLAND, ESQ. ’12, is Associate Director for the Government Law Center 

(“GLC”).  She manages the GLC’s Economic Development & Entrepreneurship Initiative 

bringing legal resources to small and start-up companies.  Her work spans public and 

private community development projects.  Ms. Ekland received a B.A. from Russell 

Sage College and graduated cum laude from Albany Law School.  She joined the GLC 

in 2012 as a post-graduate fellow.   

 



DOUGLAS LENTIVECH, ESQ., is currently the Deputy Commissioner of Education for 

the Office of the Professions at the New York State Education Department. He joined 

the New York State Education Department in 1994, serving in various capacities, 

including Assistant Counsel and Executive Board Secretary until his appointment as 

Deputy Commissioner in 2011. Mr. Lentivech received a B.S. in Geology and an M.S. in 

Philosophy from Rensselaer Polytechnic Institute, and a J.D. from Western New 

England University School of Law. Prior to joining the Education Department, he was 

engaged in the private practice of law in Albany, NY. During his tenure at the New York 

State Education Department, Mr. Lentivech has been actively engaged in the laws 

impacting licensed professionals, with great emphasis upon professional business 

structures. 

JOHN R. QUEENAN, ESQ. ’96, is a partner at Iseman Cunningham Riester & Hyde 

LLP and head of the firm’s Litigation Practice Group. He primarily practices in the areas 

of commercial, personal injury and civil rights litigation, and criminal defense. Mr. 

Queenan represents and counsels individuals and businesses in the fields of 

business/commercial disputes, health care, accounting, licensed professions, and 

mobile support service industries, among others. He has handled diverse matters for 

clients, including a class action wage-fixing antitrust case with substantial eDiscovery 

implications; a Title VII claim involving termination of physician practice privileges; 

construction disputes; Justice Center and compliance investigations; and breach of 

contract and professional liability defense. Mr. Queenan has also represented clients in 

the prosecution and defense of personal injury claims involving a pedestrian bridge 

collapse; highway and building design and maintenance; product liability and design 

defects chemical ignitions; CERCLA; and pedestrian, bicycle and motor vehicle 

accidents. His practice includes appearances before state and federal trial courts, 

appellate courts, administrative agencies (disciplinary, licensing and audit matters) and 

internal hearings throughout the New York State, and alternate dispute resolution 

formats. Before joining ICRH in 2004, he practiced with the New York City Law 

Department, Office of Corporation Counsel, where he initially served as a prosecutor in 

the Law Department’s Juvenile Prosecution Unit. Mr. Queenan later served as Assistant 

Deputy Borough Chief in Bronx County, Designated Felony Unit Prosecutor in Queens 

County, and as a Deputy Borough Chief in Queens County, all in the Juvenile 

Prosecution Unit. During these assignments, he acted as litigation counsel in certain 

matters for the New York City Department of Education and Department of Juvenile 

Justice. Mr. Queenan was also a member of the Special Federal Litigation Division of 

the Law Department. His professional affiliations include: National Association of 

Criminal Defense Lawyers; American Health Lawyers Association; New York State Bar 

Association; Albany County Bar Association; Defense Research Institute (DRI); 

Professional Liability Underwriters Society (PLUS); and the New York State Academy of 

Trial Lawyers. He received a J.D. magna cum laude from Albany Law School of Union 



University, where he was a member of the Moot Court Board and the Justinian Society, 

and a B.A. summa cum laude from the State University of New York at Albany. 

ROBERT A. RAUSCH, ESQ. ′94, is a partner at the Albany law firm of Maynard, 

O’Connor, Smith & Catalinotto, LLP, and has been a member of the firm since 1997. He 

previously served as Law Clerk to the Honorable Irad S. Ingraham, Supreme Court 

Justice for Chenango and Otsego Counties. Mr. Rausch engages in appellate work and 

civil litigation, and has represented both plaintiffs and defendants in a wide variety of 

personal injury matters, including premises liability, motor vehicle accidents, 

construction site litigation, medical malpractice, municipal law, and employment 

litigation. He is admitted to practice in New York State courts, the U.S. District Courts for 

the Northern and Western Districts of New York, the U.S. Second Circuit Court of 

Appeals, and the U.S. Supreme Court. Mr. Rausch has participated in numerous CLE 

programs. He has twice been acknowledged by SUPER LAWYERS magazine—in 2012 for 

achievement in the field of Personal Injury Defense, and in 2013 for the field of Appeals. 

Mr. Rausch is a member of the Albany County Bar Association, New York State Bar 

Association, New York State Trial Lawyers Association, the New York State Committee 

on Courts of Appellate Jurisdiction, and is a past president of the Capital District Trial 

Lawyers Association. He earned a B.A. from LeMoyne College and a J.D. from Albany 

Law School, and is currently president of the Albany Law School National Alumni 

Association. 

 



Local Court Practice 

 

Hon. Peter G. Crummey 



Link to Laws of New York State 
http://public.leginfo.state.ny.us/lawssrch.cgi?NVLWO: 
 
1. CRIMINAL (Involving the Penal Law and the Criminal Procedure Law) 
  
  § 690.05 Search warrants; in general; definition. 
    1.    Under circumstances prescribed in this article, a local criminal   court may, upon 
application of a police officer, a district attorney or other public servant acting in the 
course of his official duties, issue a search warrant. 
    2. A search warrant is a court order and process directing a police officer to conduct: 
    (a) a search of designated premises, or of a designated vehicle, or of  a designated  
person, for the purpose of seizing designated property or  kinds of property, and to 
deliver any property so obtained to the  court  which issued the warrant; or 

(b) a search of a designated premises for the purpose of searching for and arresting  
a  person who is the subject of: (i) a warrant of arrest  issued pursuant to this chapter, 
a  superior  court  warrant  of  arrest  issued  pursuant to this chapter, or a bench 
warrant for a felony issued pursuant to this chapter, where the designated premises 
is the  dwelling of a third party who is not the subject of the arrest warrant; or 

    (ii)  a  warrant  of arrest issued by any other state or federal court  for an offense  
which would constitute a felony under the  laws of this state, where  the  designated 
premises is the dwelling of a third party who is not the subject of the arrest warrant. 
 
 
ARTICLE 120--WARRANT OF ARREST 
  
  Section 120.10 Warrant of arrest; definition, function, form and content. 
           120.20 Warrant of arrest; when issuable. 
           120.30 Warrant of arrest; by what courts issuable and in what courts returnable. 

120.40 Warrant of arrest; attaching accusatory instrument to warrant of town 
court, village court or city court. 

           120.50 Warrant of arrest; to what police officers addressed. 
           120.55 Warrant of arrest; defendant under parole or probation supervision. 
           120.60 Warrant of arrest; what police officers may execute. 
           120.70 Warrant of arrest; where executable. 
           120.80 Warrant of arrest; when and how executed. 
           120.90 Warrant of arrest; procedure after arrest. 
 
CPL - Criminal Procedure – Preliminary Hearings 
Article 180 - PROCEEDINGS UPON FELONY COMPLAINT FROM ARRAIGNMENT 
THEREON THROUGH DISPOSITION THEREOF  
180.10 - Proceedings upon felony complaint; arraignment; defendant's rights, court's 
instructions and bail matters.  
180.20 - Proceedings upon felony complaint; removal of action from one local criminal 
court to another.  
180.30 - Proceedings upon felony complaint; waiver of hearing; action to be taken.  
180.40 - Proceedings upon felony complaint; application in superior court following 

http://public.leginfo.state.ny.us/lawssrch.cgi?NVLWO
javascript:getlaw(%22LAWS%22,%22$$CPLA180$$@TXCPL0P2THA180%22,%22LAW%22)
javascript:getlaw(%22LAWS%22,%22$$CPL180.10$$@TXCPL0180.10%22,%22LAW%22)
javascript:getlaw(%22LAWS%22,%22$$CPL180.20$$@TXCPL0180.20%22,%22LAW%22)
javascript:getlaw(%22LAWS%22,%22$$CPL180.30$$@TXCPL0180.30%22,%22LAW%22)
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hearing or waiver of hearing.  
180.50 - Proceedings upon felony complaint; reduction of charge.  
180.60 - Proceedings upon felony complaint; the hearing; conduct thereof.  
180.70 - Proceedings upon felony complaint; disposition of felony complaint after 
hearing.  
180.75 - Proceedings upon felony complaint; juvenile offender.  
180.80 - Proceedings upon felony complaint; release of defendant from custody upon 
failure of timely disposition.  
180.85 - Termination of prosecution. 
 
Criminal Procedure - ARTICLE 410--* SENTENCES OF PROBATION, 
CONDITIONAL DISCHARGE AND PAROLE SUPERVISION * NB Effective until 
September 1, 2017 
  

* SENTENCES OF PROBATION AND OF CONDITIONAL DISCHARGE 
* NB Effective September 1, 2017 

 
  Section 410.10  Specification of conditions of the sentence. 
          410.20  Modification or enlargement of conditions. 
          410.30  Declaration of delinquency. 
          410.40  Notice to appear, warrant. 
          410.50  Custody and supervision of probationers. 
          410.60  Appearance before court. 
          410.70  Hearing on violation. 
          410.80  Transfer of supervision of probationers. 
          410.90  Termination of sentence. 
          410.91  Sentence of parole supervision. 
 
ARTICLE 260--JURY TRIAL--GENERALLY 
  
  Section 260.10 Jury trial; requirement thereof. 
            260.20 Jury trial; defendant's presence at trial. 
               260.30 Jury trial; in what order to proceed. 
 
 

javascript:getlaw(%22LAWS%22,%22$$CPL180.50$$@TXCPL0180.50%22,%22LAW%22)
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2. VEHICLE AND TRAFFIC (Involving the Vehicle and Traffic Law) 
 
 

    § 1805. Plea of guilty, how put in. The provisions of section 170.10 
  of the criminal procedure law and the  provisions  of  section  eighteen 
  hundred seven  of this article may be waived, to the extent hereinafter 
  indicated, by a defendant charged with a violation of any  provision  of 
  the  tax  law or the transportation law regulating traffic, or a traffic 
  infraction, as defined in this chapter, other than a third or subsequent 
  speeding  violation  committed  within  a  period  of  eighteen  months, 
  provided  that  he  shall  submit  to  the  local  criminal court having 
  jurisdiction, in person, by duly authorized agent, by first  class  mail 
  or  by  registered  or  certified  mail,  return  receipt  requested, an 
  application setting  forth  (a)  the  nature  of  the  charge,  (b)  the 
  information  or  instructions required by section eighteen hundred seven 
  of this article  to  be  given  defendant  upon  arraignment,  (c)  that 
  defendant  waives  arraignment in open court and the aid of counsel, (d) 
  that he pleads guilty to the offense  as  charged,  (e)  that  defendant 
  elects  and  requests  that  the  charge  be disposed of and the fine or 
  penalty fixed by the court, pursuant to this section, (f) any  statement 
  or  explanation  that  the  defendant  may desire to make concerning the 
  offense charged and (g) that defendant makes all statements with respect 
  to such application under penalty of perjury. This application shall  be 
  in  such  form  as  the  commissioner shall prescribe and a copy thereof 
  shall be handed to the defendant by the officer charging him  with  such 
  offense.  Thereupon  the  local criminal court may proceed as though the 
  defendant had been convicted upon  a  plea  of  guilty  in  open  court, 
  provided,  however,  that  any  imposition  of fine or penalty hereunder 
  shall be deemed tentative until such fine or  penalty  shall  have  been 
  paid  and  discharged  in  full,  prior to which time such court, in its 
  discretion,  may  annul  any  proceedings  hereunder,   including   such 
  tentative  imposition  of  fine or penalty, and deny the application, in 
  which event the charge shall be disposed of pursuant to  the  applicable 
  provisions  of  law,  as  though  no proceedings had been had under this 
  section. If upon receipt of the aforesaid application such  court  shall 
  deny the same, it shall thereupon inform the defendant of this fact, and 
  that he is required to appear before the said court at a stated time and 
  place  to  answer  the  charge  which  shall  thereafter  be disposed of 
  pursuant to the applicable provisions of law. 
 
 

    § 1806. Plea  of  not  guilty  by  a  defendant charged with a traffic 
  infraction. In addition to appearing personally to enter a plea  of  not 
  guilty  to  a  violation  of  any  provision  of  the  tax  law  or  the 
  transportation law regulating traffic, or to a  traffic  infraction  for 
  the violation of any of the provisions of the vehicle and traffic law or 
  of  any  local law, ordinance, order, rule or regulation relating to the 



  operation of motor vehicles or motorcycles, a defendant may enter a plea 
  of not guilty by mailing to the court of  appropriate  jurisdiction  the 
  ticket  making  the  charge and a signed statement indicating such plea. 
  Such plea must be sent: (a) by  registered  or  certified  mail,  return 
  receipt  requested  or  by  first class mail; and (b) within forty-eight 
  hours after receiving such ticket.  Upon  receipt  of  such  ticket  and 
  statement,  the court shall advise the violator, by first class mail, of 
  an appearance at which no testimony shall  be  taken.  If  the  motorist 
  requests  a trial, the court shall set a trial date on a date subsequent 
  to the date of the initial appearance and shall notify the defendant  of 
  the  date  by  first  class mail but no warrant of arrest for failure to 
  appear can be issued until the violator  is  notified  of  a  new  court 
  appearance   date  by  registered  or  certified  mail,  return  receipt 
  requested, and fails to appear. 
 
§ 1807. Provisions  applicable to arraignments for traffic violations. 
  1. The local criminal court, upon the arraignment in this state of a 
  resident of this state charged with a violation of the vehicle and 
  traffic law, or other law or ordinance  relating  to  the  operation  of 
  motor vehicles  or motor cycles, and before accepting a plea, or in the 
  case of such a defendant who  has  previously  pleaded  not  guilty,  as 
  provided in section eighteen hundred six of this chapter, and who wishes 
  to change or withdraw such plea, must inform the defendant at the time 
  of his arraignment or appearance for trial in substance as follows: 
    A plea of guilty to this charge is equivalent to a conviction after 
  trial.  If you are convicted, not only will you be liable to a penalty, 
  but in addition your license to drive a motor vehicle  or  motor  cycle, 
  and your certificate of registration, if any, are subject to suspension 
  and revocation as prescribed by law. 
    The giving of the foregoing instructions by means of a statement 
  printed in a noticeably distinct manner and in bold type in a size equal 
  to at least twelve  point  type, upon a summons or ticket issued to a 
  person charged with any such offense shall  constitute  compliance  with 
  the requirements of this section. 
    The foregoing provisions of this section may be waived as provided in 
  section eighteen hundred five of this chapter. 
    2. Upon the arraignment of any person under eighteen years of age who 
  resides within the household of his parent or guardian upon a charge of 
  a violation of the vehicle and traffic law or  other  law  or  ordinance 
  relating to the operation of motor vehicles or motor cycles, except a 
  violation relating to parking, stopping or standing, the local  criminal 
  court which arraigns him shall forthwith transmit written notice of such 
  arraignment to the  parent or guardian of such minor person; provided, 
  however, that if a conviction of such person  follows  such  arraignment 
  upon the same day, or in case such person waives arraignment and enters 
  a plea of guilty to the  offense  as  charged  in  accordance  with  the 



  provisions of section eighteen hundred five of this chapter, transmittal 
  of notice of his conviction as provided in section five hundred fourteen 
  of this chapter  shall  be  sufficient  and  the notice of arraignment 
  hereunder need not be given; provided further  that  the  failure  of  a 
  local criminal court to transmit such notice of arraignment shall in no 
  manner affect the validity of a conviction subsequently obtained. 
 





3. CIVIL - A Guide to Small Claims in the NYS City, Town and Village Courts 
 
http://www.nycourts.gov/CourtHelp/pdfs/SmallClaimsHandbook.pdf 
 
 
  

http://www.nycourts.gov/CourtHelp/pdfs/SmallClaimsHandbook.pdf


Small Claims Court Overview 
Addendum #1 

 







4. LOCAL LAW - Building Planning and Zoning, Local Codes and the NYS Fire 
Prevention and Building Code and property maintenance code NYCRR 
 
SECTION 101 TITLE, SCOPE AND PURPOSE  
 
101.1 Title. These provisions shall be known as the Building Code of New York 
State and shall be cited as such and will be referred to herein as "this code."  
 
101.2 Scope. The provisions of this code shall apply to the construction, alteration, 
movement, enlargement, replacement, repair, equipment, use and occupancy, location, 
maintenance, removal and demolition of every building or structure or any 
appurtenances connected or attached to such buildings or structures.  
 
Exceptions:  
 
 

1. Detached one-and two-family dwellings and multiple single-family dwellings 
(townhouses) not more than three stories in height above grade with separate 
means of egress and their accessory structures shall comply with the Residential 
Code of New York State. 
2. Agricultural buildings, including barns, sheds, poultry houses and other 
buildings and equipment on the premises used directly and solely for agricultural 
purposes. 
3. Construction trailers used as a temporary office for the purpose of monitoring 
construction at a construction site. 
4. Structures such as radio and television transmission, communication and wind 
generation towers not attached to buildings. 

 
101.3 Purpose. This code is intended to provide minimum requirements to safeguard 
public safety, health and general welfare through structural strength, means of egress 
facilities, stability, sanitation, adequate light and ventilation, energy conservation and 
safety to life and property from fire and other hazards attributed to the built 
environment.  
 
101.4 Referenced codes. The other codes listed in Sections 101.4.1 through 101.4.8 
and referenced elsewhere in this code shall be considered part of the requirements of 
this code to the prescribed extent of each such reference.  
 
 

101.4.1 Electrical. The provisions of Chapter 27 of this code shall apply to the 
installation of electrical systems, including alterations, repairs, replacement, 
equipment, appliances, fixtures, fittings and appurtenances thereto. 
101.4.2 Fuel gas. The provisions of the Fuel Gas Code of New York State shall 
apply to the installation of gas piping from the point of delivery, gas appliances 
and related accessories as covered in this code. These requirements apply to 
gas piping systems extending from the point of delivery to the inlet connections of 

javascript:Next('./st_ny_st_b200v10_27_par001.htm');


appliances and the installation and operation of residential and commercial gas 
appliances and related accessories. 
101.4.3 Mechanical. The provisions of the Mechanical Code of New York 
State shall apply to the installation, alterations, repairs and replacement of 
mechanical systems, including equipment, appliances, fixtures, fittings and/or 
appurtenances, including ventilating, heating, cooling, air-conditioning and 
refrigeration systems, incinerators and other energy-related systems. 
101.4.4 Plumbing. The provisions of the Plumbing Code of New York State shall 
apply to the installation, alteration, repair and replacement of plumbing systems, 
including equipment, appliances, fixtures, fittings and appurtenances, and where 
connected to a water or sewage system and all aspects of a medical gas system. 
101.4.5 Property maintenance. The provisions of the Property Maintenance 
Code of New York State shall apply to existing structures and premises; 
equipment and facilities; light, ventilation, space heating, sanitation, life and fire 
safety hazards; responsibilities of owners, operators and occupants; and 
occupancy of existing premises and structures. 
101.4.6 Fire prevention. The provisions of the Fire Code of New York 
State shall apply to matters affecting or relating to structures, processes and 
premises from the hazard of fire and explosion arising from the storage, handling 
or use of structures, materials or devices; from conditions hazardous to life, 
property or public welfare in the occupancy of structures or premises; and from 
the construction, extension, repair, alteration or removal of fire suppression and 
alarm systems or fire hazards in the structure or on the premises from occupancy 
or operation. 
101.4.7 Energy. The provisions of the Energy Conservation Construction Code 
of New York State shall apply to all matters governing the design and 
construction of buildings for energy efficiency. 
101.4.8 Existing buildings. The provisions of the Existing Building Code of New 
York State shall apply to all matters governing the repairs, alterations, change of 
occupancy, additions and relocation of existing buildings. 
 
For detailed information on the Building Code of New York State, click 
below 
http://publicecodes.cyberregs.com/st/ny/st/b200v10/index.htm 

 
For detailed information on the Fire Code of New York State, click below 
http://publicecodes.cyberregs.com/st/ny/st/b300v10/index.htm 

 
For detailed information on Article 7 of the Agriculture & Markets Law 
Relating to Licensing, Identification and Control of Dogs and Animal 
Population Control Program, click below 

 
http://www.agriculture.ny.gov/ai/AILaws/article7.pdf 

http://publicecodes.cyberregs.com/st/ny/st/b200v10/index.htm
http://publicecodes.cyberregs.com/st/ny/st/b300v10/index.htm
http://www.agriculture.ny.gov/ai/AILaws/article7.pdf
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EVERYTHING PRE-SUIT: 

CONSIDERATIONS FOR EFFECTIVELY  CHOOSING, PREPARING, AND 

COMMENCING A PERSONAL INJURY CLAIM 
 

Robert A. Rausch, Esq. 

Maynard, O’Connor, Smith & Catalinotto, LLP 

6 Tower Place 

Albany, New York 12203 

(518) 465-3553 

rausch@maynardoconnorlaw.com 

www.maynardoconnorlaw.com 

 

I. Initial Client Interactions 

A. Should I take the case? 

It is important to be very selective in taking on a personal injury case.  The lure of a new 

personal injury case can be very attractive, particularly to a young lawyer anxious to 

impress his/her partners, or to a solo practitioner struggling to pay the bills.  Resist the 

impression that a p.i. case is like a lottery ticket, where one quick win will bring you  

fame and fortune.  Those cases are few and far between;  to the contrary, a bad case can 

be costly, time-consuming, and prevent an attorney from focusing on actual paying 

clients. 

 

 Consider the traditional requirements for any good case: 

 1. Liability 

 2. Damages 

 3. Ability to Pay (Insurance or “deep pockets”) 

 4. Other important considerations 

 

 Suggestions for cases to avoid: 

 -Existing cases already deep into litigation 

 -Claims rejected by other attorneys 

 -Clients with unrealistic expectations 

 -Significant time has already passed 

 -Reputation of the defendant or carrier 

 -They don’t pass the “smell test” 

 

Suggestions for cases to accept: 

 -The three pillars of liability, damages, and coverage are apparent 

 -You can reasonably anticipate a quick resolution 

 -You have a good rapport with the client 
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B. Initial Client Meetings 

1. Fielding the phone call/Meeting a new client by chance 

 -what to ask and what information to obtain 

2. Initial Client Meeting 

 -Provide appropriate time 

 -Make sure the potential client brings all documents they have, including medical 

records 

 -Question the client in detail regarding the accident and injury  

 -Spend as much time as necessary to obtain all the information you need 

regarding when/where/how the incident occurred, and the extent of the alleged 

damages 

 -Explain the litigation process to them 

 -Be prepared to discuss general legal issues with the potential client 

 -Assess the client’s expectations and motivations – are they reasonable? 

-Always instruct clients at the first meeting not to speak with anyone about the 

suit. 

-Discuss importance of preservation of evidence as well as issues regarding  

social media and surveillance. 

 -Be forthright about the anticipated difficulties and outcome – never make 

promises! 

 -Make sure client is provided with Client Bill of Rights (22 NYCRR §1210.1) and 

a contingency agreement. 

 

Typical questions you should be prepared to answer: 

-Do I need at attorney?  “The carrier already made me an offer…” 

-How long will my case take? 

-What do I have to do? 

-Do I have to go to trial? 

-What’s my case worth? 

  

C. Fee arrangements 

 1. Contingency agreements vs. hourly 

 

 2. How much is an appropriate contingency? 

 

Rule 1.5:  (a) A lawyer shall not make an agreement for, charge, or collect an 

excessive or illegal fee or expense. A fee is excessive when, after a review of the 

facts, a reasonable lawyer would be left with a definite and firm conviction that 

the fee is excessive. 

 

The Disciplinary Rules define other factors to be considered in determining 

whether a fee is excessive, including, among other things, the time and labor 

required, the novelty and difficulty of the questions involved, and the skill 
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requisite to perform the legal service properly; the likelihood that the acceptance 

of the particular employment will preclude other employment by the lawyer; the 

fee customarily charged in the locality for similar legal services; etc. 

 

Rule 1.5(b) requires that a lawyer shall communicate to a client the scope of the 

representation and the basis or rate of the fee and expenses for which the client 

will be responsible.  

 

Rule 1.5(c) allows for contingency fees provided that the client is provided with a 

detailed written statement explaining the fee and the manner in which it is 

calculated. 

 

3. Form of contingency agreement 

 

Specific language must be included in contingency fee agreements or “letters of 

engagement” Rule 1.5 above. Note that some significant changes to fee 

agreements were recently adopted by each Department.  Historically, lawyers’ 

contingency fee was paid off of the net recovery, not the gross, but recent 

amendments allow for a variation on that if the client chooses to cover the costs.  

This is the client’s choice. 

  Adopted in the Third Department at Uniform Rules 806.13 (new language 

   underlined): 

806.13. Contingent Fees in Claims and Actions for Personal Injury and 

Wrongful Death 

 

(c) Such percentage shall be computed by one of the following two methods, to be 

selected by the client in the retainer agreement or letter of engagement: (i) on the 

net sum recovered after deducting from the amount recovered expenses and 

disbursements for expert testimony and investigative or other services properly 

chargeable to the enforcement of the claim or prosecution of the action: or (ii) in 

the event that the attorney agrees to pay costs and expenses of the action pursuant 

to Judiciary Law § 488 (2) (d), on the gross sum recovered before deducting 

expenses and disbursements. The retainer agreement or letter of engagement shall 

describe' these alternative methods, explain the financial consequences of each, 

and clearly indicate the client's selection. In computing the fee, the costs as taxed; 

including interest upon a judgment, shall be deemed part of the amount recovered. 

For the following or similar items there shall be no deduction in computing such 

percentages: liens, assignments or claims in favor of hospitals, for medical care 

and treatment by doctors and nurses, or self-insurers or insurance carriers. 
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 4. Recommendations for fee agreements: 

 -Consider making the initial agreement limited in scope, and adopting subsequent 

agreements for separate stages of the representation.  

 -Make it very clear if there are certain portions of the claim that you will not be 

handling. (e.g. any related Workers Compensation applications.) 

 -When there is a significant change in the scope of services or the fee to be 

charged, an updated letter of engagement shall be provided to the client. 

II. Investigation/Developing Your Claim 

A. Initial Steps 

1. Identify and diary the statute of limitations 

 

2. Conflicts checks 

   

3. Identify proper defendants and insurance carriers 

   

4. Ensure that notice is provided wherever necessary 

   

B. Investigation 

  

1.  Identify and investigate potential defendants 

2.  Conduct appropriate investigation of accident scene 

3.  Identify and contact witnesses 

4.  Obtain all necessary accident reports 

5.  Medical treatment and records 

Ensure that your client is receiving the necessary medical attention he/she 

requires, and stress the importance of being completely forthright with providers 

and in heeding their medical recommendations. 

 

Consider meeting with the treating providers to discuss their opinions as to 

damages, causation, and permanence. 

It is critical to speak with your client regarding all medical treatment, past and 

present. As a plaintiff, you have to anticipate that the defendant will leave no 

stone unturned, and will obtain all your client’s records, in an effort to 

demonstrate that injuries were pre-existing or unrelated, that your client has had a 

good recovery, or that your client has failed to mitigate their damages.  You need 
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to obtain all of these records early on and discuss these issues with your client, to 

evaluate early on the potential problems with your case. 

 

Pay careful attention to whether the medical records contain descriptions of the 

accident or potentially harmful admissions. Note that such admissions are 

generally hearsay, unless they relate to the diagnosis, prognosis, or treatment of 

the patient.  Williams v. Alexander, 309 NY 283 (1955), Nelson v. Bogopo, 123 

AD3d 780 (2d Dept 2014) (statements in hospital records that suggest that 

accident happened elsewhere were not admissible, as they did not relate to 

diagnosis and treatment), Sermos v. Gruppuso, 95 AD3d 985 (2d Dept 2012).  

Such statements will be allowed if the record establishes that the treating 

physician found the information to be relevant in making the diagnosis.  Santucci 

v. Govel Welding, 168 AD2d 845 (3d Dept 1990), Tirado v. 2188 Realty, 216 

AD2d 14 (1
st
 Dept 1995). 

 

As will be discussed later, by commencing an action for personal injuries, a 

plaintiff has placed his or her condition “in controversy”;  as a result, a defendant 

is likely entitled to authorizations for all records of a plaintiff’s current and prior 

medical treatment, including other prior and dissimilar injuries may be applicable 

if they relate to the plaintiff’s present claims.  It is important to discuss any pre-

existing injuries and advise your client that they may be divulged. 

 

6.  Social media 

Posts made in social media settings have increasingly become a valuable tool in 

litigation.  As will be discussed later, courts have adopted the rule that a defendant 

is entitled to access to a plaintiff’s Facebook page so long as they can show some 

factual predicate for the request.  Therefore, it is imperative that you stress to your 

client that they keep a “low profile” in social networking, and refrain from posting 

any comments, photos, etc., that may potentially be harmful to their case.  It is 

also important to explore whether they have previously made any comments 

about the accident, injuries, physical activities, etc.  If they have, stress that they 

must not delete any prior posts. 

7.  Warn client of the potential that surveillance may be conducted 

8.  Identify all potential liens 

9.  Consider an early expert review 

C.  Interaction with the Insurance Carrier 

 1. Promptly write to the defendant to advise of your representation and request that  

  they forward the correspondence to their insurance carrier. 

   

 2. Place the carrier on notice of the accident and your involvement. 
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 3. Cooperate with the carrier’s requests.  Advise your client that once you’re 

retained, any contact with the insurance carrier should be through you.  They must 

cooperate with the insurance carrier and provide requested authorizations, etc.  At 

times, it may actually help quickly resolve a case by allowing the carrier to take 

your client’s recorded statement;  however, you should monitor  the call and 

intervene if necessary. 

 

 4. Once you have developed the facts and medical records, assemble a thorough 

settlement package for the carrier. 

 

III. Statutes of Limitations 

A. General statutes of limitations 

1. CPLR §213 - Actions to be commenced within 6 years: breach of contract; 

 actions based on fraud; any other action not specifically provided for by statute; 

2. CPLR §213-a - Actions to be commenced within 4 years: residential rent 

overcharge; 

3. CPLR §214 - Actions to be commenced within 3 years: personal injury actions; 

property damage actions; malpractice actions other than medical, dental, or 

podiatric; 

4. CPLR §214-a - Actions to be commenced within 2½ years: malpractice actions 

for medical, dental, or podiatric; 

5. EPTL §5-4.1 - Actions to be commenced within 2 years: wrongful death causes of 

action, running from time of death; 

6. CPLR §215 - Actions to be commenced within 1 year: actions for assault, battery, 

false imprisonment, malicious prosecution, liable, or slander. 

B. Municipal Law and Notices of Claim  

 1. General Municipal Law §50-e 

 

In any case “founded upon tort...against a public corporation....or any officer, 

appointee, or employee thereof, the notice of claim shall be served...within ninety 

days after the claim arises….” 

2. General Municipal Law §50-i 

“No action or special proceeding shall be maintained against a city, county, town, 

village, fire district, or school district for personal injury, wrongful death, or 

damage to real or personal property....unless (a) a notice of claim shall have been 

made and served...in compliance with §50-e of this chapter, (b) it shall appear by 

and as an allegation in the complaint or moving papers that at least thirty days 

have elapsed since the service of such notice and that adjustment or payment 
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thereof has been neglected or refused, and (c) the action or special proceeding 

shall be commenced within one year and ninety days after the happening of the 

wrongful event upon which the claim is based; except wrongful death actions 

shall be commenced within two years after the happening of the death.” 

3. Note that County Law §52 and Town Law §67 contains provisions virtually 

identical to GML §50-i.  In addition, many Towns and Village have identical 

provisions contained within their own municipal Codes. 

C. Other statutory deadlines 

1. Article 78 proceedings typically must be commenced within four months from the 

date that the determination in issue becomes final and binding.  Note that that 

deadline is not extended by 50-i.   

2. Public Authorities Law - The Public Authorities Law contains numerous 

provisions applicable to individual municipal authorities and providing a one year 

limitations period for commencement of actions.   

D. Accrual 

1. The deadline to commence an action is triggered by “the happening of the 

wrongful event upon which the claim is based...”.  In most cases, the event is the 

accident itself, not the placement of the defective sidewalk, design of the road, 

etc. 

2. Continuous treatment doctrine 

In actions for medical malpractice, when the course of treatment which includes 

the alleged malpractice has continued and is related to the original condition of 

complaint, the “continuous treatment” doctrine will apply, and the action will not 

accrue until the end of the treatment. However, the continuous treatment doctrine 

does not apply where the treatment is merely routine treatment, not specifically 

related to the alleged malpractice.   

3. Discovery of exposure 

In matters concerning allegations of latent effects of exposure to a hazardous 

substance, the deadlines typically will begin to run with the date of discovery of 

the condition, not discovery of the cause of the injury.   

4. Continuing nuisance case 

For matters of “continuing nuisance”, the SOL is typically tolled throughout the 

course of the nuisance. 

D.  Tolls 

In determining the deadline by which actions must be commenced, one must also take 

into consideration the applicability of any tolls under CPLR Article 2. 
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1. Infancy 

a. CPLR §208 provides that if a person is a legal “infant” (less than the age 

of 18 - CPLR §105(j)) at the time the cause of action accrues, the time 

within which to commence the action shall be extended - if the limitations 

period is less than three years, the limitations period is tolled during the 

entire period of infancy; if the limitations period is three years or greater, 

the plaintiff has three years from the time the disability ceases (therefore, 

for actions governed by GML, the child will have 90 days from the end of 

infancy to file Notice of Claim, and must commence the action within 1 

year and 90 days from end of infancy). 

b. Application 

The toll for infancy will generally apply regardless of any actions which 

may have already been taken on the child’s behalf.  Henry v. City of New 

York, 94 N.Y.2d 275 (1999).  

c. Limitations 

i. The “nexus test” 

The mere fact of infancy, standing alone, is not enough sufficient 

grounds to permit late filing; rather, there must be proof of a nexus 

between the claimant’s infancy and the delay in filing the notice of 

claim 

ii. Derivative claims 

Although the statute tolls the infant’s claim, it does not toll the 

deadline for the parent, etc. to file their own derivative claim. 

2. Incapacity 

SOLS are tolled if the injuries which the claimant sustained are so serious as to 

impair the claimant’s ability to commence an action.   

That same toll does not apply where it is the attorney who has been incapacitated 

due to injury. Ostrander v. City of Syracuse, 40 A.D.2d 622 (4th Dep’t, 1972), 

aff’d 33 N.Y.2d 960 (1974). 

 

3. Insanity 

The toll for infancy in CPLR §208 has been applied to persons suffering from 

“insanity” as well.   
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 4. Military service/war 

CPLR 209 and Military Law 308 tolls an action when a party is actively serving 

in the military or when the nation is at war. 

5. Incarceration 

The statute of limitations is not tolled merely because of the plaintiff’s 

incarceration.  Lavalliere v. Dep’t of Corrections, 304 A.D.2d 370 (1st Dep’t, 

2003), Kelly v. State, 45 N.Y.2d 973 (1978) 

6. Special statutory tolls 

Note that on occasion, special temporary legislation for emergency situations may 

toll statutory deadlines.   

 

IV. Pleading Requirements and Considerations 

1. Ensure that you have properly named and identified the defendant. 

 2. Give consideration to venue – CPLR §503 et seq 

 3. Specificity of pleadings 

 Ensure that you have properly described the location, nature, and timing of the 

incident at issue, and included every necessary theory.  

 4. Service of process issues 

 

 

A final note on withdrawal from cases:  Be sure to withdraw early if the case goes sour or you 

lose a trusting relationship with your client.  Most contingency-fee contracts allow the attorney 

to withdraw at his own discretion. The key is to do it early.  Once litigation commences, you 

may need judicial approval to withdraw as counsel.  
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CONDUCTING AN EFFECTIVE DEPOSITION IN A MOTOR VEHICLE 

ACCIDENT CLAIM:  GUIDELINES AND RECOMMENDATIONS 
 

Robert A. Rausch, Esq. 

Maynard, O’Connor, Smith & Catalinotto, LLP 

6 Tower Place 

Albany, New York 12203 

(518) 465-3553 

rausch@maynardoconnorlaw.com 

www.maynardoconnorlaw.com  
 

 

 

I.   THE FUNDAMENTALS OF DEPOSITIONS -  

 WHO/WHAT/WHEN/WHERE/WHY/HOW 

 

A deposition (or “Examination Before Trial”) is a proceeding to allow attorneys to ask a 

witness oral questions regarding their involvement with a particular case. A deposition is 

largely a fact-finding expedition, but remains a serious and formal adversarial proceeding.  

The purpose of a deposition is for the attorneys to explore the basis facts of the case, to 

obtain the information necessary to build a case, and to advance or eliminate defenses.  

This is the opportunity for you to meet the adversary party and determine what they know 

about the case and what they would say if the case were to proceed to trial.  Your goal is 

not only to attempt to thoroughly explore the background of the case, but also to seek 

admissions as to liability and statements which may incriminate you or undermine the 

defense of the case.   Bear in mind that your adversary has the same goal of your client, so 

it is important to prepare your client thoroughly as well. 

 

A. Who: Obviously, first and foremost, parties will be deposed.  Traditionally, the 

plaintiff is deposed first, followed by the defendant.  Pursuant to CPLR 3106(a), the 

defendant has priority in conducting a deposition, but only if such priority is asserted.  

Thus, it is commonplace for a defendant to immediately serve a Notice to Take Deposition 

with its Answer. 

 

B. What:  As a general rule, discovery is intended to be broad in scope.  CPLR 3101 

specifically states, “ there shall be full disclosure of all evidence material and necessary in 

the prosecution or defense of an action, regardless of the burden of proof…”  The courts 

generally adopt a strong presumption in favor of discovery and are likely to direct 

disclosure of any information “which will assist preparation for trial by sharpening the 

issues and reducing delay and prolixity.  The test is one of usefulness and reason.”  Allen 

v. Crowell-Courier, 21 NY2d 403 (1968).  Therefore, unless information is privileged or 

palpably improper, virtually any issue is fair game for depositions. 
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C. When:  Traditionally, depositions take place during the middle of the litigation, 

and well before trial.  You should not proceed with depositions until you have already 

exchanged paper discovery and obtained full and complete responses to your Demand for 

Bill of Particulars, etc.  It is also very important to first obtain all of the records of injured 

plaintiff’s medical treatment, employment, etc. 

 

D. Where:  

 

Pursuant to CPLR 3110, depositions are generally to be held in the county where the action 

is pending.  However, if a party demonstrates that conducting the deposition in that county 

would cause “undue hardship”, the court can order that the deposition take place 

elsewhere.  Gartner v. Unified Windows, 68 AD3d 815 (2d Dept 2009), LaRusso v. 

Brookstone, 52 AD3d 576 (2d Dept 2008), Hoffman v. Kraus, 260 AD2d 435 (2d Dept 

1999).  However, such hardships do not include “self-imposed hardships”.  See: 

Weinstein v. Gindi, 92 AD3d 526 (1st Dept 2012) (Plaintiff could be compelled to return to 

New York County for his deposition, even though he had an outstanding warrant for his 

arrest there.) 

 

Note that a provision does exist under CPLR 3113(d) for a deposition “by telephone or 

other remote electronic means”.  (See: Chen v. Zhi, 81 AD3d 818 (2d Dept 2011) 

(allowing for deposition to be conducted via Skype.)  However, the parties must stipulate 

to conducting the deposition in this manner.  Unless otherwise stipulated, the person 

administering the oath shall be physically present at the location of the witness and any 

additional costs of conducting the deposition shall be borne by the person requesting that 

the deposition be conducted by such means. 

 

 

 E. How:    

 

The conduct of depositions is governed by CPLR 3113.  Pursuant to the “usual 

stipulations” that the parties agree to at the commencement of a deposition, the parties 

consent that the stenographer may conduct the deposition, waive filing of the transcript 

with the Clerk, agree that the party taking the deposition shall provide a free copy to the 

party being examined, and agree that all objections except as to form shall be waived. 

 

  Objections:   

 

All objections, except as to form, are waived during a deposition and reserved until trial.  

Notwithstanding that limitation, the fact that objections need not be made does not mean 

that they cannot be made.  Objections at depositions frequently arise, and attorneys 

sometimes instruct witnesses not to answer, often leading to heated arguments.  To 

address this issue, in 1997, former Chief Judge Kaye and the Unified Court System issued 

“standards of civility”, including rules specifically directed at conduct during depositions.  

In particular, the standards directed that attorneys “should not obstruct questioning during 
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a deposition or object to deposition questions unless necessary” and “should only ask those 

questions they reasonably believe are necessary for the prosecution or defense of an action. 

Lawyers should refrain from asking repetitive or argumentative questions and from 

making self-serving statements.” 

 

Ultimately, the rule that has developed is that all questions presented at a deposition should 

be answered, unless they invade a statutorily-protected privilege or are “palpably 

improper”. Watson v. State, 52 AD2d 798 (3d Dept 1976), Tardibuono v. County of 

Nassau, 181 AD2d 879 (2d Dept 1992), Barber v. BPS Venture, 31 AD3d 897 (3d Dept 

2006).  

 

Most of the time, an attorney will simply object to the form of the question, and then permit 

the witness to answer.  You should advise your client that if you do make an objection, 

stop and do not respond until you tell them that they may respond. 

 

In principle, if a dispute arises during an EBT as to the validity of a question and objection, 

the parties may call the court for a ruling.  However, many judges dislike being disturbed 

with such matters and would prefer that the counsel attempt to resolve the issue between 

themselves.  The better practice is to note the transcript for a ruling and submit a formal 

motion later, including pages from the transcript, your detailed argument, and any relevant 

authority. 

 

F. Non-party Depositions 

 

The rule regarding involvement of counsel for a non-party defendant has evolved in recent 

years.  The matter of Sciara v. Surgical Associates, 104 AD3d 1256 (4th Dept 2013) had 

held that non-parties could have personal counsel with them at depositions, but that that 

attorney could not interfere, object, or instruct their client not to answer – even though 

there was a risk that the non-party could be brought into the case later.  However, CPLR 

3113(c) was amended to specifically provide that counsel can full participate as if their 

client was a party. 

 

G. Preparing your client for depositions 

 

Bear in mind that a deposition is probably an unusual and unique situation for your client.  

It is critical to meet with your client beforehand to prepare them for their deposition to 

encourage them to carefully and thoughtfully their testimony, and to place them at ease.  

Be prepared to provide your client with advice on how to dress, who else will be present, 

and how long the deposition may last. 

 

Stress to them that this is, by nature, an adversarial proceeding, and that they should not be 

fooled by the apparent informality of a deposition.  They should be advised that the 

testimony they provide will be given under oath and transcribed verbatim.  They should 
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also understand the consequences of their testimony and how it can be used against them at 

any subsequent point in the litigation. 

 

 I recommend that you meet with, or at least speak to, your witness well in advance of the 

deposition, rather than waiting until an hour before it commences.  It is important to have 

a feel of how your client will testify under pressure.  If possible, consider a mock 

deposition to put them at ease.  Stress to them that anything you tell you is privileged and 

cannot be disclosed to the adversary.   

  

 

 H. Medical Records and Authorizations 

 

 1. Medical Records 

 

A plaintiff’s medical records are often the most effective tool of exploring and disproving 

damages.  Ensure that you have all of the plaintiff’s medical records, including prior 

records, current records, and even records for what appear to be unrelated injuries and 

treatment.  Carefully and thoroughly read the records before depositions, and be prepared 

to question the plaintiff in detail regarding these issues.  The axiom “the devil is in the 

details” is particularly true with medical records.  Great gems are always found in medical 

records.  Look for references to pre-existing injuries, reports of improvement, pain scales, 

successful range of motion tests, etc.  

 

Often, it is not so much what is in there, but what is NOT in there.  Look for unexplained 

gaps in treatment, recommendations for follow-up treatment or to see other providers, 

without any follow up, unfilled prescriptions, etc. 

 

 2. Authorizations 

 

In any personal injury action, a plaintiff is required to provide written, HIPAA-complaint 

authorizations permitting all parties to obtain all of his or her medical records, regardless of 

the physician-patient privilege.  Thus, the defendant is entitled to any and all 

authorizations for records of a plaintiff’s current medical treatment, including medical 

records, films, pharmacy records, etc. as well as any records of prior relevant injuries.  

The only caveat is that the plaintiff must have placed his or her physical or mental 

condition in controversy.  Dillenbeck v. Hess, 73 N.Y.2d 278 (1989). 

 

Thus, be sure to obtain all necessary authorizations prior to depositions.  The courts have 

generally supported broad discovery.  Where a plaintiff claims injuries to a portion of his 

body, any records regarding prior injuries to the same general area are relevant.  In 

addition, other prior and dissimilar injuries may be applicable if they relate to the plaintiff’s 

present claims. Thus, in Conrad v. Park, 204 AD2d 1011 (4th Dept 1994), in which the 

plaintiff claimed a failure to timely detect a retinal detachment, the Court permitted 

discovery of medical records pertaining to plaintiff’s prior treatment for a rotator cuff 
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injury, holding, “in light of plaintiff’s claimed damages for alteration in performance of 

activities of daily living, loss of enjoyment of life, and early retirement in 1984 because of 

disability, the records of plaintiff’s previous shoulder injury may lead to relevant evidence 

bearing on plaintiff’s claim for damages.”  See also:  Coddington v. Lisk, 249 AD2d 817 

(3d Dept 1998) (defendant entitled to records of plaintiff’s prior drug treatment in light of 

claims of weakness, pain, and loss of enjoyment of life), Rega v. Avon Products, 49 AD3d 

329 (1st Dept 2008) (defendant entitled to records of prior dissimilar injury in light of 

claims of employment limitations), Colwin v. Katz, 102 AD3d 449 (1st Dept 2013) 

(defendant in dermatological malpractice action entitled to plaintiff’s prior dental records).  

 

A defendant should ensure that the authorizations the plaintiff provides are not restricted to 

date or injury.  See:  Gutierrez v. Trillium, 111 AD3d 669 (2d Dept 2013), Shamicka v. 

City of New York, 117 AD3d 574 (1st Dept 2014). 

 

 

 I. Discoverability of Social Media 

 

A defendant is entitled to discovery into a plaintiff’s pages on social media sites, so long as 

there is a legitimate factual basis for that request.  Use depositions to help establish the 

“factual predicate” you may need to obtain this disclosure 

 

Johnson v. Ingalls, 95 AD3d 1398 (3d Dept 2012) (noting that photographs from plaintiff’s 

Facebook page were relevant, as they depicted plaintiff engaging in activities inconsistent 

with her allegations and physician’s medical advice), Romano v. Steelcase, 30 Misc.3d 426 

(Sup Ct, Suffolk Co, 2010) 

 

However, see also: McCann v. Harleysville, 78 AD3d 1524 (4th Dept, 2011), in which the 

Court denied the defendant access, because defendant “failed to establish a factual 

predicate with respect to the relevancy of this evidence”, and that this request, without 

more “essentially sought permission to conduct a fishing expedition into plaintiff’s 

Facebook account based on the mere hope of finding relevant evidence.”  See also:  Tapp 

v. NYS Urban Devel. Corp., 102 AD3d 620 (1st Dept 2013); Kregg v. Maldonado, 98 AD3d 

1289 (4th Dept 2012).. 

 

More recently, several courts have concluded that such postings are presumably relevant, 

but that an in camera inspection may be necessary to assess which posts are relevant and 

which are private.  See:  Patterson v. Turner, 88 AD3d 617 (1st Dept 2011), Richards v. 

Hertz, 100 AD3d 728 (1st Dept 2012); Imanverdi v. Popvici, 109 AD3d 1179 (1st Dept 

2013), Spearin v. Linmar, 129 AD3d 528 (1st Dept 2015). 
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Practice tips relating to social media issues: 

 

-Plaintiffs: Remind your clients that anything they post is public and can be 

discoverable.  Find out what they have already posted.  Stress that they 

cannot remove anything already posted. 

 

-Defendants: Search for plaintiffs on social media.  At an early stage, serve a demand for 

statements made in social media and a demand to preserve any accounts.  

Explore these issues thoroughly at depositions. 

 

 

 J. Post-deposition 

 

 The testimony provided will be typed into a transcript and will be mailed to each party 

within a few weeks after the deposition.  You will traditionally receive an original and one 

copy of the adversary party’s transcript.  It is your obligation to send that transcript to the 

adversary attorney with instructions for them to provide it their client for review and 

execution.  It is important that you do the same when served with the transcript of your 

client’s testimony.  Be note that this is very time-sensitive.  Any corrections must be 

made within 30 days.  If the transcript is not timely reviewed and signed, it will be deemed 

correct in its current form, and your client will not be allowed to revise their answers in any 

later stage of the litigation. 

 

  

 K. Additional considerations 

 

 -How should you use exhibits? 

 -Should you videotape the depositions? 

 -Should you ask your own client questions? 

 -Should you ask the witness the “drop dead” question at a deposition, or save it 

   for trial? 

 

 

 Plan accordingly if you anticipate that you may be using unique experts, such as 

biomechanics, accident reconstructionists, economists, or vocational rehabilitation specialists. 

 

 

In Kavanagh v. Ogden Allied Maintenance Corp., 92 NY2d 952 (1998), the Court of Appeals 

permitted an examination of a plaintiff by a vocational rehabilitation expert, citing the policy of 

broad disclosure “of all matter material and necessary in the prosecution or defense of an action.”  

In particular, the Court concluded that, “....plaintiff retained a non-physician vocational 

rehabilitation expert who was prepared to testify that examination and testing established her 

present lack of capacity to perform in the workplace.  Plaintiffs thereby overtly made vocational 

rehabilitation assessment procedures material and necessary in the defense for purposes of 
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rebuttal.  The opportunity to present a competing assessment of (plaintiff’s) vocational abilities 

by an expert thus became imperative to the goal underlying our discovery rules of ensuring that 

both plaintiffs and defendants receive a fair trial.  Under these circumstances, it cannot be said 

that the trial court abused its discretion in finding the need for the discovery outweighed the burden 

on the protesting party....”   

 

See also: Smith v. Manning, 277 AD2d 1004 (4th Dept 2000) (not limited to cases where 

plaintiff has their own vocational IME), Freni v. Eastbridge Landing Assocs, 309 AD2d 

700 (1st Dept 2003). 

 

 

 L. Advice for your witness 

 

1. Obviously, be honest and truthful in your responses. 

 

2. Listen carefully to the question and understand exactly what is being asked.  Take 

your time in answering every question.   

 

3. Do not volunteer information.   

 

4. Don’t speculate.   

 

5. Be careful what you agree to.   

 

6. Say as little as possible.  Be brief and responsive.  

 

7. Be concise and specific. 

 

8. Don’t argue with the questioner. 

 

9. Don’t try to single-handedly win the case.  

 

10. Relax.  Cases are never won at depositions. 
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II. GENERAL DEFENSE STRATEGIES 
 

 Keep in mind the following charges and be sure to explore these issues at EBTs: 

 

 2:277 – Damages – General 

 

The jury will be charged that a plaintiff is entitled to recover “a sum of money that 

will justly and fairly compensate the plaintiff for all losses resulting from the 

injuries that he or she sustained.” 

 

 2:280 – Damages – Personal Injury – Injury and Pain and Suffering 

 

 Note that this charge establishes that a plaintiff is entitled to recovery for pain and 

suffering, but only for “pain and suffering of which there was some level of 

awareness by plaintiff/decedent.” 

 

 Although, in most cases, a plaintiff will have some awareness of “pain and 

suffering”, you should explore when the plaintiff first began to have some 

complaints, how long those complaints lasted, and whether/when those complaints 

subsided.  The issue of conscious pain and suffering is obviously particularly 

relevant in cases in which a plaintiff or decedent may have been comatose, when 

death was immediate, etc. 

 

 2:281 Damages – Personal Injury – Future – Permanence – Life Expectancy Tables 

 

 In assessing damages, plaintiffs and defendants should certainly be aware of the life 

expectancy tables contained in the PJI.  Although the Court will specifically 

charge the jury that that number is not binding upon them, it should be expected 

that jurors will give great weight to that number. 

 2:282 Damages – Personal Injury – Aggravation of Pre-existing Injury 

 

The presence of any relevant pre-existing injuries is certainly something that 

should be explored in every case.  The court will specifically charge the jury that 

“the plaintiff can recover only for damage caused by aggravation of the 

pre-existing condition, not the condition itself.  The plaintiff should be 

compensated only to the extent that you find (his or her) condition was made worse 

by the defendant’s negligence.” 

 

As noted in further below, defendants may be entitled to explore any prior 

condition, whether or not it is identical to the injuries alleged in this action. 
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 2:283 Damages – Personal Injury – Increased Susceptibility to Injury 

 

 This is commonly known as “the eggshell plaintiff”.  The fact that the plaintiff 

may have some pre-existing condition that made them more vulnerable to injury is 

not a defense to a claim. 

  

 2:285 Damages – Personal Injury – Expenses Incurred 

 

 2:290 Damages – Personal Injury – Loss of Earnings – In General 

 

 2:300 Damages – Personal Injury – Collateral Sources 

 

This issue is also addressed by CPLR 4545.  This is particularly critical in light of 

recent changes to the Medicare, Medicaid and Schip Extension Act of 2007.  Keep 

the issue of “collateral sources”, such as Workers Compensation, 

Medicare/Medicaid, etc. and pursue necessary discovery as to whether the plaintiff 

is a Medicare/Medicaid recipient or expects to be in the near future. 

 

 2:306 Damages – Personal Injury – Subsequent Injury – Subsequent Accident 

 

This charge actually provides that a defendant is liable for a subsequent accident if 

the original injury was a substantial factor in causing the subsequent accident.  

However, a defendant certainly would not be responsible for an entirely unrelated 

subsequent accident in which the plaintiff re-injured himself or aggravated prior 

injuries.  In discovery, be sure to explore whether the plaintiff had any subsequent 

injuries or aggravations. 

 

 

 2:70 - Proximate Cause – In General 

 

Obviously, in order to maintain an action for damages, the plaintiff must 

demonstrate that the act or omission was the proximate cause of the injury 

complained of.  A defendant is liable only for such damages as are the natural and 

direct or proximate consequences of his or her negligence. 

 

Therefore, perhaps the most significant question to always explore is whether the 

injuries are actually related to the incident in question.  Were they pre-existing?  

Did the plaintiff already suffer from a degenerative condition?  Did the injuries 

arise after the accident in question? 
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 2:325 Damages – Mitigation – General Principles 

 

A plaintiff’s failure to mitigate his or her own damages is always an important issue 

to explore.  A jury will be charged that “a person who has been injured is not 

permitted to recover for damages that could have been avoided by using means 

which a reasonably prudent person would have used….” 

 

Thus, an injured plaintiff has a duty to use reasonable care to obtain medical 

treatment and to attempt to minimize the impact of their injuries. Ultimately, the 

test is one of reasonableness.  However, an injured person is bound to follow the 

advice of their physicians only when a reasonably prudent person under the 

circumstances would do so.  See:  Dombrowski v. Moore, 299 AD2d 949 (4th 

Dept 2002), Fafard v. Ajamian, 60 AD2d 853 (2d Dept 1978). 

 

Be careful to explore such issues as whether a plaintiff stopped treatment, had 

repeated “no shows” for appointments, whether a plaintiff’s physicians have 

recommended surgery or a course of treatment that the plaintiff did not pursue, why 

they chose not to pursue it, if they understood that such treatment could have helped 

alleviate their complaints, etc. 

 

Note that mitigation goes to economic damages as well.  A plaintiff should not be 

entitled to recovery for past and future lost wages where he is not under any actual 

medical limitation or impairment, and his failure to return to employment is 

self-imposed, rather than medically-indicated. See:  Gerbino v. Tinseltown USA, 

13 AD3d 1068 (4th Dept 2004) (defendant was entitled to migration charge where 

the proof reflected that the plaintiff, a security guard, had not sought any part-time 

employment, even though he was not under any medical restriction from work.)  

Pay careful attention to medical records and particularly to “out of work” slips, or 

the absence thereof. 
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III. SERIOUS INJURY THRESHOLD 

 

A. Statutory Basis 

 

Pursuant to New York State Insurance Law §5104, in order to assert a cause of action for 

injuries arising out of negligence in the use or operation of a motor vehicle, “there shall be no right 

of recovery for non-economic loss, except in the case of serious injury, or for basic economic 

loss...” (emphasis added) 

 

Section 5102(d) of the Insurance Law defines “serious injury” as follows: 

 

“‘Serious injury’ means a personal injury which results in (1) death;  (2) 

dismemberment, (3) significant disfigurement; (4) a fracture;  (5) loss of a 

fetus; (6) permanent loss of use of a body organ, member, function, or 

system; (7) permanent consequential limitation of use of a body organ or 

member;  (8) significant limitation of use of a body function or system; or 

(9) a medically-determined injury or impairment of a non-permanent nature 

which prevents the injured person from performing substantially all of the 

material acts which constitute such person’s usual and customary daily 

activities for not less than ninety days during the one hundred eighty days 

immediately following the occurrence of the injury or impairment.” 

 

 

In order to commence a cause of action arising out of a motor vehicle accident, the plaintiff 

must satisfy at least one of those nine categories.  However, so long as they satisfy one category, 

the plaintiff may present proof of all other injuries, even though that other injury, standing alone, 

does not satisfy the threshold (such as headaches, back pain, etc.) 

 

 B. Categories of Serious Injury 

 

1. Death 

 

This category is self-explanatory.  It should be noted that if there has been a death, there 

may also be a recovery for any pain and suffering which occurred between the time of accident and 

death, as well as any damages for derivative claims as a result of that death. 

 

2. Dismemberment 

 

This category is also self-explanatory and is closely related to the category of “significant 

disfigurement”.  Unlike some of the more stringent requirements of the Workers Compensation 

Law, it appears that loss of any member, or most of a member, will satisfy this category.   
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3. Significant Disfigurement 

 

The rule of thumb in interpreting this category is that a condition will be deemed a 

significant disfigurement if “a reasonable person viewing the plaintiff’s body in its altered state 

would regard the condition as unattractive, objectionable, or the subject of pity and scorn.” 

 

 

a. What types of injury constitute a “significant disfigurement”? 

 

Although case law is frequently inconsistent in interpreting this area, courts have regularly 

determined that the following injuries may constitute “significant disfigurement”: scars, 

blemishes, loss of pigmentation, limps, dismemberment, significant hair loss, facial droop. 

 

b. Scars 

 

The most frequently-alleged injury which falls under this category is scarring and 

blemishes as a result of accidents.  Generally, the determination of whether a scar constitutes a 

“significant disfigurement” will present a question of fact for the jury.  However, a few rules have 

developed in analyzing scars: 

 

(1) The scar need not be permanent or one that could not be corrected by plastic 

surgery. 

(2) A scar which has healed and is no longer visible may still constitute a serious 

injury. 

(3) The scar may be one which was caused as a result of surgery arising from the 

accident. 

(4) The scar can be to any part of the body. 

(5) If the scar is not readily discernible because it is covered by the plaintiff’s natural 

appearance (such as above the hairline, inside the lip, etc.), it likely does not  

constitute a “significant disfigurement”.   

(6) The mere fact that a scar is usually covered by one’s clothing does not necessarily 

take it outside of this category. 

 
Unlike other threshold categories, there is usually no need for medical proof to establish 

that the disfigurement is significant.  The courts have split on whether expert testimony will even 
be allowed on this issue.  Usually, the presence or absence of a significant disfigurement is 
established by a physical exhibition of the scar or by photographs.   
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4. Fracture 

 

In order to satisfy this category, a plaintiff may demonstrate a fracture of any bone in any 

part of the body. 

 

Some courts have applied this standard to other parts of the body which are not customarily 

considered to be a “bone”.  Thus, there is support for the conclusion that a fractured tooth will 

satisfy the threshold;  however, a chipped tooth will not.  Similarly, courts have concluded that 

the condition of spondylolyis (degeneration of the vertebrae) does fall under this category, but that 

tearing of cartilage in the knee is not a fracture.  In addition, courts have found that a fractured 

nose (which is cartilage) may constitute a serious injury, but that a deviated septum may not.  The 

Third Department tends to be rather liberal in this assessment;  the Second Department has 

largely limited this category strictly to traditional fractures. 

 

5. Loss of fetus 

 

The courts have not adopted any rules establishing the point of viability as a prerequisite 

for recovery.  Rather, it appears to be sufficient that a fetus, in whatever early stage it may be, was 

lost by the mother.  The plaintiff must still demonstrate that the accident was the proximate cause 

of the loss of the fetus. 

 

6. Permanent Loss of Use of Body, Organ, Member, Function, or System 

 

Although the terms body, organ, member, function, or system, are not defined, the courts 

have generally applied their customary and ordinary meanings, such that this category may apply 

to virtually any part of the body, so long as there has been a permanent loss of use. 

 

a. Proof required to demonstrate permanency 

 

In order to satisfy this category, there must be actual medical proof of an actual total and  

permanent loss of use of any body organ, member, function, or system.  In the absence of such 

proof, this must be dismissed.   Oberly v. Bangs Ambulance Inc., 96 NY2d 295 (2001). 

 

 

7. Permanent consequential limitation of use of a body organ or member 

 

8. Significant Limitation of use of a body function or system 

 

These two categories present the most-litigated of the categories under the statute, and are 

frequently applied by plaintiff’s attorneys as “catch all” provisions to encompass any other injuries 

which do not fall within the other categories. 

 

For all intents and purposes, these two categories, and the applicable law, are identical.  

However, to some extent, the “significant limitation” category requires a lesser showing, since a 
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plaintiff need not prove that the injury was “permanent” in nature.  The terms organ, member, 

function, and system, are not defined, but are afforded their customary everyday meaning. 

 

a. Requirement of objective medical proof 

 

In order to satisfy these categories, a plaintiff must present competent medical evidence, 

based upon objective medical findings and diagnostic tests, as to the permanence and/or 

significance of the injuries. 

 

Mere subjective complaints of pain and suffering by a plaintiff is insufficient to support a 

claim of serious injury.   

 

Objective proof can generally be presented by proof of the specific tests which were 

performed, the results of those tests, and an explanation as to how the accident caused those 

particular conditions demonstrated on the tests.  An objective test is one which renders results 

which are reproducible.  Tests which are generally accepted to be objective in nature include 

MRIs, neurological testing which reflect loss of reflexes and sensation, etc. 

 

b. Severity of injury required 

 

The term “consequential” has been construed to mean “important” or “significant”.  Thus, 

a minor, mild, or slight limitation of use will not be sufficient under either category.  Rather, the 

limitation of use must be “important” or “meaningful”. 

 

In addition, the limitation of use can be to any part of the body involving some sort of 

functional impairment.  Thus, cases frequently asserted under these categories involve cervical 

sprain and strain and related limitation of use to the back, shoulder, neck, arms, carpal tunnel 

syndrome, etc. 

 

c. What constitutes a “loss of use”? 

 

Under this category, although the loss of use must be permanent, it need not be complete.  

Rather, all that must be proven is that the body part no longer functions in the manner in which it 

operated prior to the accident.  Thus, courts have found, on occasion, that the following injuries 

can satisfy this category: limited loss of range of motion, permanent chronic cervical strain, 

decreased functioning of the brain, partial hearing loss, activation of a previously asymptomatic 

condition. 

 

The most frequently alleged condition under this category is the claims of lack of rotation 

or mobility due to cervical strain and strain.  Although the courts have not required a showing of a 

specific percentage of limitation of use, as a general rule, there must be some objective medical 

proof of the specific degree of limitation and proof that that has prevented the plaintiff from 

performing his/her customary activities.  The general rule is that a plaintiff who has suffered only 
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a minimal loss of range of motion which has not curtailed any of his routine activities has not 

satisfied the threshold. 

 

d. Cervical sprain/strain 

 

The most frequently litigated injury under any category of the “serious injury” threshold is 

the issue of cervical sprain and strain.  As a general rule, allegations of cervical strain, 

accompanied by a plaintiff’s subjective complaints of pain, are insufficient to satisfy the threshold.  

In order to prevail, the plaintiff must present expert proof of an objectively-defined injury directly 

related to the accident, and describe, in some detail, the specific degree of limitation and 

anticipated duration of that injury. 

 

e. Herniated discs 

 

The mere fact that a herniated disc can be objective detected on an MRI, etc., does not 

necessarily mean that that condition constitutes a “serious injury”.  Although there is some case 

law (particularly in the Second and Fourth Departments) which seems to suggest that a herniated 

disc alone is a serious injury, the generally accepted rule is that in order to prevail, in addition to 

demonstrating the existence of a herniated disc, a plaintiff must also present objective evidence of 

the extent or degree of the alleged physical limitations resulting from that injury and its duration.  

Absent expert proof of that degree of limitation related to the herniated disc, a plaintiff will not 

prevail on this category. 

 

f. Aggravation/activation of pre-existing injuries 

 

A plaintiff may recover for aggravation or activation of a pre-existing injury, particularly 

where that condition was previously asymptomatic, so long as that aggravation itself satisfies the 

threshold. 

 

 

9. 90/180-day Category 

 

In order to prevail under this category, a plaintiff must present proof of “a 

medically-determined injury or impairment of a non-permanent nature which prevents the injured 

person from performing substantially all of the material acts which constitute such person’s usual 

and customary daily activities for not less than 90 days during the 180 days immediately following 

the occurrence of the injury or impairment.”   This requires competent medical proof that an 

injury was sustained and also that the alleged injury is causally related to the accident.   

 

a. “Medically indicated” 

 

This category generally encompasses claims that the plaintiff was unable to work, to 

perform household chores, to participate in recreational activities, etc., as a result of injuries 

sustained in the accident.  It is important to note that that restriction must be medically indicated.  
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Thus, self-imposed restrictions are insufficient.  Generally, competent proof in the plaintiff’s 

medical records that the plaintiff was removed from work at his/her doctor’s recommendation is 

sufficient to satisfy this threshold.  However, a plaintiff does not satisfy this requirement if the 

records reflect that the physician made such a restriction solely on the basis of a plaintiff’s 

subjective complaints that he/she was still in too much pain to return to work.   

 

 

b. “Material acts”/”Substantially all” 

 

Even assuming that a plaintiff has genuinely been restricted from some activities, the 

plaintiff must still demonstrate that “substantially all” of his/her material acts and activities have 

been restricted.   Mere demonstration that a plaintiff is unable to perform selected or occasional 

activities is insufficient.  Thus, proof that a plaintiff can perform only limited work duties, but is 

still able to perform the balance of his/her work duties, as well as household tasks and recreational 

activities, may be insufficient to satisfy this category. 

 

Note: Claims of depression and psychological injuries usually fall under the 90/180-day 

category.  Plaintiff must still prove that the psychological ailment is objectively-determined, and 

that that injury actually precludes the plaintiff from effectively performing his/her customary daily 

activities. 

 

 

 

C. CRITICAL CASE LAW 

 

In Toure v. Avis Rent-A-Car Systems, Inc (2002), the Court of Appeals held that a plaintiff 

can satisfy this burden through proof of qualitative or quantitative losses.  The quantitative 

assessment likely requires the plaintiff to designate a numeric percentage of a plaintiff’s loss of 

range of motion.  The physician must explain the evaluation and compare the plaintiff’s 

limitations to the normal function, purpose and use of the effected body organ, member, function 

or system before and after the occurrence. 

 
Must the assessment be contemporaneous with the accident? 
 
Perl v. Meher (2011).  The Court re-emphasizes that requirement of objective medical proof 
about limitations and the need to be specific about the tests performed, results, etc. Defendant 
argued that the plaintiff’s treating physician did not render opinions about specific qualitative and 
quantitative losses until years later, and that his opinions were not contemporaneous.  The Court 
of Appeals rejected that argument, and noted that the doctor’s initial role is to provide treatment, 
not to create the right kind of record for litigation, and that the opinions about restrictions need not 
be contemporaneous with accident.   
 
-GAP IN TREATMENT 
Pommells v. Perez (2005) – Court of Appeals holds that a plaintiff must provide a reasonable 

explanation for terminating treatment or a significant gap in treatment  
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However… Ramkumar v. Grand Style Transportation (2013):  The defense moved for summary 

judgment on the threshold partially based upon the fact that there was a significant unexplained 

gap in medical treatment.  In opposition to the motion, this plaintiff maintained that he ceased 

treatment because no-fault cut him off and he did not have any other medical insurance.  The trial 

court and the First Department had previously held that that excuse was insufficient.  The Court 

of Appeals reversed, finding that that does present a reasonable explanation for the cessation of 

treatment, and was sufficient to present a question of fact regarding this issue.   

 

 

 

Advice for a successful deposition 

 

1. Prepare, prepare, prepare. 

 

2. Know your plan for the case and your goals. 

  

3. Explain the “rules” of depositions to the witness you will be questioning. 

  

4. Ask clear and succinct questions to nail down testimony. 

 

5. Allow the witness to talk. 

 

6. Pay attention to the witness.  Listen to the answer and ask follow-up questions. 

  

7. Do not accept an answer that is non-responsive, incomplete, or evasive. 

  

8. Use exhibits. 

 

9. Leave no stone unturned – learn what the witness knows and doesn’t know. 

 

10. Take time at the end to review your notes and ask any follow-up questions. 
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 Professional Practice

 All of the New York statutory professional business 
structures apply to the Title VIII professions and the 
practice of Law

 The corporate practice of the profession 
prohibition

 No single statute prohibits “unlawful corporate 
practice”

 Education Law 6512

 Education Law 6513



 The corporate practice of the profession 
prohibition (cont.)

 Specific practice acts, such as the medical practice 
act, Section 6522

 Express allowance of corporate practice1 in certain 
professions, such as Education Law Section 8208(2)

1 The professions exempt from the corporate practice prohibition include pharmacy, optometry, ophthalmic 
dispensing, massage, speech language pathology and audiology



 Entitles entity to practice and hold out to 
practice a profession or professions

 Allows the entity to do business within the 
state



 Distinct from General Business Structures
 Sole Proprietorship

 General Partnership

 Limited Partnership (LP)

 Limited Liability Company (LLC)

 General Business Corporation (Inc.)

 Not for Profit Corporation

 Joint Venture

 “S” Corp (Tax status, not definitive as to business 
structure)

 Unincorporated Association



 Corporate Business Practice Exemptions

 Hospitals, Nursing Homes, Mental Health Facilities, 
etc.

 HMOs

 Grandfathered Engineering/Architecture/Land 
Surveying/Landscape Architecture Corporations

 Various other specific practice exemptions such as 
railroads, public utilities, etc.



 New York Permissible Professional Business 
Structures

 Professional Sole Proprietorship

 Professional Partnership



 New York Permissible Professional Business 
Structures

 Professional Corporation (PC)



 New York Permissible Professional Business 
Structures

 Registered Limited Liability Partnership (LLP or 
RLLP)

 Professional Limited Liability Corporate (LLC or 
PLLC)

 Any expressly provided exempt structures



 Management Service Companies
 Professional Employer Organizations (and Nurse Registries)
 Independent Contractors/employees
 Certificates of Authority
 CPA registered firms
 Design Delegation/Design Build and Claude Charlebois et 

al. v J.M. Weller Associates, Inc. 72 N.Y.2d 587 (1988)
 Non-compete clauses
 Piercing the corporate veil
 Grandfather Engineering Corporations
 Title Only professionals
 Professional Associative Groups
 Professional Partnership definition
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