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Sources of Insurance Coverage 

• Currently, most insurance coverage is provided by: 

 

− Large Employers 

 

− Government Programs (Medicare, Medicaid, CHIP, 

Veterans Family Health Insurance Program) 

 

• Bargaining power and economies of scale allow these 

groups to get better coverage at lower costs 

 



ACA Addresses Those Left Out 

 

• The unemployed and under-employed 
− Medicaid coverage expanded to cover all those below 133% of the FPL 

− The Supreme Court decided that states must be able to opt out of the Medicaid 
expansion. 

 

• Those who are employed by large employers that do not provide 
insurance  

− Employer Mandate 

 

• The self-employed & those employed by employers with fewer than 
100 (50 in some states) employees 

− Premium tax credits are available to many people with incomes up to 400% of the FPL. 

− People with incomes up to 250% of the FPL are eligible for reduced cost-sharing. 

− Exchanges will help these groups get coverage and are the only place for people to 
access premium tax credits and cost-sharing reductions. 

 

 



What is an Exchange? 

• A marketplace or portal 

 

− “An Exchange is a mechanism for organizing the health insurance marketplace to help consumers 
and small businesses shop for coverage in a way that permits easy comparison of available plan 
options based on price, benefits and services, and quality.” (HHS Initial Guidance) 

 

• ACA requires states to establish two forms of Exchanges, which can be combined: 

 

− A Small Business Health Options Program (SHOP) through which small employers may enroll their 
employees 

 

− An American Health Benefits Exchange through which individuals can enroll 

 

• If a state elects not to establish an exchange, HHS shall establish a Federally-Facilitated 
Exchange (FFE) in that state.  States may also elect to pursue a Partnership Exchange in which 
the state plays a role in the development and operations of the FFE. 

 

 

“Exchanges will offer Americans competition, choice, and clout.” 
 - Interim Final HHS Rule on Establishment of Exchanges and Qualified Health Plans 



What Exchanges Must Do 

• Gatekeeping (Certification) 

− Must certify plans as Qualified Health Plans (“QHPs”) and allow only QHPs to 
participate 

 

• Information sharing/customer support 

− Assign price and quality ratings to offered plans 

− Present plan benefit options in a standardized format 

− Provide a calculator that will allow consumers to determine the actual cost of plans 

− Conduct outreach and education, including through a Navigator program 

− Provide a toll-free number for customer assistance 

 

• Enrollment 

− Must provide a mechanism to enroll in QHPs 

 

• Real-time assessment of eligibility for enrollment in a QHP, subsidies 
(cost sharing and tax credits), and programs like Medicaid and CHIP 

− Technical challenge because requires high level of data sharing 



What Plans in Exchanges Must Cover 

• Plans offered in the Exchanges must cover goods and services the 
Secretary of HHS deems to be Essential Health Benefits (“EHBs”). 

 

• The ACA requires that the Secretary’s definition include “items and 
services” in ten general categories of care. (§1302(b)(1)) 

 

− Ambulatory patient services  

− Emergency services 

− Hospitalization 

− Maternity and newborn care  

− Mental health and substance use disorder services including behavioral health 
treatment  

− Prescription drugs  

− Rehabilitative and habilitative services and devices  

− Laboratory services, preventive and wellness services and chronic disease 
management  

− Pediatric services, including oral and vision care 

 

• CMS must  "ensure that the scope of the essential health benefits . . . is equal 
to the scope of benefits provided under a typical employer plan.“(§1302(b)(2)) 

 

 



Status of Exchange Implementation 

- Center on Budget and Policy Priorities 

  Pursuing state-based exchange (18)    Defaulting into Federally-Facilitated Exchange(26) 

   Pursuing partnership exchange (7) 



Politically Charged Decision-Making 

2012 Presidential Results 

Exchange Implementation  

Affiliation of U.S. Governors 
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Case Study 1: Mississippi 

• Across the country, GOP lawmakers disagree on whether to 
continue resisting ACA or to shape its implementation. 

 

• Mississippi’s Republican Insurance Commissioner Mike 
Chaney bypassed Republican Governor Phil Bryant and 
requested that HHS approve a plan to implement a state 
exchange. 

− Mississippi’s AG agreed that Chaney had authority to do so. 

− Bryant wrote to HHS arguing that Chaney lacked authority.  
He has stated that exchanges are “a portal to a massive and 
unaffordable new federal entitlement program . . . and will 
ultimately drive more people onto Medicaid rolls. . . . 
Mississippi will not willfully implement a mechanism that will 
compromise our state’s financial stability.” 

 

• HHS rejected the proposal, writing “[w]ith a lack of support 
from your governor and no formal commitment to coordinate 
from other state agencies, we do not see a feasible pathway 
to conditionally approving a state-based exchange . . . .”   

 

• HHS encouraged Mississippi to apply for a partnership 
exchange, but Chaney said he believes this would not give 
the state sufficient control over how the exchange is run. 
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Case Study 2: Illinois 

• Illinois has opted to run a partnership exchange with the 
federal government. 

 

• Because partnership exchanges are not authorized by the 
ACA, HHS has ultimate responsibility for and authority over 
any partnership exchange. 

 

• States, like Illinois, that participate in a partnership 
exchange: 

− Oversee plan management, and/or 

• Recommendation of plans for QHP certification, 
recertification, and decertification, and data transmission to 
HHS for display 

• Collection and analysis of plan information 

• QHP monitoring and oversight activities 

− Are responsible for consumer assistance 

• Oversight of in-person consumer assistance; management of 
the Navigator program (which provides assistance for people 
signing up for insurance); outreach; education 

 

• A primary goal of the partnership program is to allow states 
to easily transition to a state-based exchange when they are 
ready. 
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Case Study 3: Pennsylvania 

• 2 million Pennsylvanians are expected 
to enroll in the Exchange. 

• Pennsylvania received two federal 
grants totaling about $35 million to 
explore and build a state-based 
exchange. 

• Nonetheless, Pennsylvania has opted 
to default into the federally run 
exchange. 

• Governor Corbett explained his 
rationale in a letter to HHS: 

 



Case Study 4: Massachusetts 

• The Massachusetts “Health Connector” 
opened in 2006 and is the nation’s first 
state exchange. 

 

• The Connector currently provides 
access to insurance for nearly 230,000 
residents. 

 

• Massachusetts been granted $180 
million in federal grants to help prepare 
for launch of an ACA-compliant 
exchange-- the “Connector 2.0” by Jan. 
1, 2014 

− Development of new IT systems to 
determine eligibility in real time 
(integration with Federal Data Services 
hub) 

− Improvement in shopping experience  

− Providing for smooth coverage 
transitions 

 

• https://www.mahealthconnector.org 
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The Scramble 

• In January, the Dept. of Labor pushed the deadline for 
employers to notify workers that they can purchase 
insurance on exchanges from March 1 to late summer or 
early fall. 

 

• In April, the Obama administration pushed back 
introduction of the “employee choice” provision of the ACA 
until 2015.  That provision  allows small businesses to offer 
employees coverage from multiple insurance companies.  
A companion provision requiring insurers to aggregate 
premiums for employers so that they’d provide a lump-sum 
payment to health insurance exchanges has also been 
delayed. 

 



Antitrust Implications of 
Healthcare Integration & ACOs 



Pros and Cons of Integration 

 

 

• Can promote higher quality care and lower costs 

• Medicare patients in integrated delivery systems spend 

fewer days in the hospital and generate lower hospital and 

physician costs than patients in other settings. 

• Decreased provider fragmentation improves patient 

satisfaction. 

• Pooling of patients and resources allows tracking of 

statistically significant outcomes and adoption of modern IT 

infrastructures. 

• Consolidation allows economies of scale and increased 

leverage in negotiations with health plans. 
 
 
 

• Integration may incentivize provision of inefficient 

or unnecessary care. 

• Integration decreases competition, which can lead 

to higher prices and lower quality care. 

 



Antitrust Primer 

• Sherman Act § 1 

− Prohibits contracts, combinations, and conspiracies that unreasonably 
restrain trade 

 

• Sherman Act § 2 

− Prohibits monopolization 

• Possession of monopoly power 

• Willful acquisition or maintenance of that power 

 

• Clayton Act § 7 

− Prohibits mergers, acquisitions, joint ventures where the effect may be 
“substantially to lessen competition” or “to tend to create a monopoly” 

 

• FTC Act § 5 

− Prohibits unfair methods of competition (including all violations of the 
Sherman Act and Clayton Act) and unfair or deceptive acts or practices 

 



1996 FTC/DOJ Health Care Statements 

• Standards of Review 

 

− Naked agreements among competitors that fix prices or allocate 
markets are per se illegal. 

 

− The rule of reason applies where competitors integrate in a joint 
venture, if the agreement is reasonably necessary to accomplish 
the procompetitive benefits of integration. 

• The rule of reason asks: (1) whether the formation and operation of the 
joint venture may have a substantial anticompetitive effect, and (2) if so, 
whether that potential effect is outweighed by any procompetitive 
efficiencies. 

• Economic or clinical integration can trigger the rule of reason, but the 
Health Care Statements described clinical integration in broad, 
conceptual  terms. 

• FTC advisory opinions beginning in 2002 attempted to clarify how the 
FTC staff analyzes clinical integration, but confusion persisted. 

 

 

 



1996 FTC/DOJ Health Care Statements: 
Antitrust Safety Zone 

 

• Participants must 

constitute 20% or less of 

the physicians in each 

specialty in the relevant 

market. 

 
• In markets with fewer than 

5 physicians in a specialty, 

may include 1 non-

exclusive physician from 

that specialty. 

Exclusive physician 

network joint ventures  

Nonexclusive  

physician network  

joint ventures  

• Participants must 

constitute 30% or less of 

the physicians in each 

specialty in the relevant 

market. 

 
• In markets with fewer than 

4 physicians in a specialty, 

may include 1 non-

exclusive physician from 

that specialty. 

Participants must share substantial financial risk 



Examples of Substantial Financial Risk-
Sharing 

• Providing services at a “capitated” rate 

 

• Providing services at a “predetermined percentage of premium or revenue” 
from the health plan 

 

• Providing financial incentives to provider participants to achieve cost-
containment goals: 

− “Withhold” from all providers a substantial amount of compensation to be distributed 
based on group performance in meeting network/venture cost containment goals; or 

− Establish overall cost or utilization targets for venture/network as a whole, with 
provider participants subject to substantial financial rewards or penalties based on 
group performance in meeting overall cost or utilization targets; and 

 

• Providing a complex or extended course of treatment that requires substantial 
coordination of care by physicians in different specialties offering a 
complementary mix of services, for a fixed, predetermined payment, where the 
costs of that course of treatment can vary greatly due to individual needs (i.e. 
“global fees” or “all-inclusive rates.”) 



Accountable Care Organizations (ACOs) 

• An ACO is an entity meeting criteria specified by HHS 
that is clinically and fiscally accountable for the entire 
continuum of care of a population of at least 5,000 
Medicare fee-for-service beneficiaries. 

Integration 

• An ACO may share in some portion of any Medicare 
savings it creates. 

Shared 
Savings 

• But shared savings are only available if the ACO meets 
certain quality performance standards established by 
HHS/CMS. 

Quality 
Control 

• The Affordable Care Act’s Medicare Shared Savings Program seeks to promote 

CMS’s “triple aim” of better care, better health, and lower per capita costs. 



ACO Structure 

• All ACOs eligible to participate in the Shared Savings 
Program are formal legal entities that include primary 
care physicians, leadership structures, and clinical 
and administrative systems. 

• Combinations of ACO participants that are eligible to 
form an ACO that may apply to participate in the 
Shared Savings Program include: 

− ACO professionals in group practice arrangements. 

− Networks of individual practices of ACO professionals. 

− Partnerships or joint venture arrangements between 
hospitals and ACO professionals. 

− Hospitals employing ACO professionals. 

 



FTC/DOJ Statement of Antitrust 
Enforcement Policy for ACOs 

• The DOJ and FTC perceived a need for further guidance to avoid deterring 
providers from forming ACOs because of undue fears about the antitrust laws. 

 

• The Agencies looked to the eligibility criteria for participation in the MSSP: 

− A formal legal structure that allows the ACO to distribute shared savings 

− A leadership and management structure including clinical and administrative processes 

− Processes to promote evidence-based medicine and patient engagement 

− Reporting on quality and cost measures 

− Coordinated care for beneficiaries 

 

• The Agencies determined that these criteria are consistent with the indicia of 
clinical integration in the Health Care statements and advisory opinions.   

 

• Thus, the ACO Enforcement Policy provides that the Agencies will apply a rule of 
reason analysis to ACOs that  

− Comply with the CMS eligibility criteria for participation in the MSSP. 

− Participate in the MSSP. 

− Use the same governance and leadership structures and clinical administrative 
processes in the MSSP as in commercial markets. 

 



FTC/DOJ ACO Policy: Antitrust Safety 
Zone 

• Independent ACO 

participants that 

provide a common 

service must have 

a combined share 

of 30% or less in 

each participant’s 

Primary Service 

Area (PSA).   

 

• Any participating 

hospitals and 

ambulatory service 

centers are non-

exclusive. 

 

 

Rural Exception 

• Permits inclusion of one physician or 

physician group per specialty on a non-

exclusive basis from each rural area, 

even if that brings the ACO over 30%. 

 

• Permits inclusion of a Rural Hospital on a 

non-exclusive basis, even if that brings 

the ACO over 30%. 

Dominant Provider Limitation 

• Permits inclusion of a participant that has 

a greater than 50% share in its PSA if the 

provider is: 

• Non-exclusive 

• The only provider of the service 



ACOs Outside the Safety Zone 

• May be procompetitive and lawful. 

 

• The Final Antitrust Enforcement Policy discards the proposed policy’s 
requirement that ACOs with greater than 50% share of any common 
service undergo a mandatory antitrust review. 

 

• The Enforcement Policy describes some conduct that “under certain 
circumstances, may raise competitive concerns.” 

− Improper sharing of competitively sensitive information (e.g. – price-fixing 
of services outside the ACO) 

− Conduct by ACOs with High PSA Shares or Other Indica of Market Power 

• Discouraging private payers from steering patients to certain providers 

• Tying sales of the ACO’s services to sales of outside services 

• Exclusive contracting with ACO participants 

• Restricting a private payer’s ability to share information regarding cost, 
quality, efficiency, and performance with its enrollees 

 

 


